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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

SERALD €. MANN
VITORNEY GEKRERAL

Honorable Claude &, %illiams

Chairman and ixecutive Firestor
Texas Unemployment Compensation Commission
Austin, Texas

Dear Sir: Opinion No. 0-3798
\pplication of A
2210 17 () (4),

subsequently stated in
he aetion of the
y construction of

this opinion, haes been &elayed De«
appelliate courts on ces volvihg
Article B281® 17(r)(<¢

Your lett and reads in part as
follows:

e faet situations given
below th 8 nesesdary to rendey each employing
unit e slditioneal faocts given
ey b ; ership or gontrol d»y the
sa ume, likewise, except where

spdoifrfeally atated to the csontrary, that in eash
erahip all pairners are active in the manage~

P
ment \and\ that cbntyol or menegement of no partnership

has be agreensisnt of the partners, placed in any
individun]l. er words, the only question with

which we e epdcerned is the quastion of whether the
employing 8 are '‘owned or controlled (by legally

enforosabls meene or otherwise) directly or indirectly
by the same interest,'

"Query: Does Subsection 19 (f)(4] render each
sxploying unit liable as an employer unier these facts}

"l, L owns and operates sn individual business,

He likewise owns 100% of the voting steck of e sor-
poration,
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~_ "B. i owne and operates an individual business.
f; likewigze owns 51% of the voting stock of & corpora-
on. .

"3. A and B are equal partners in e businsss.
A and B likewise own 100F of the total voting stoek
of a oorporation, A owning BO% and B owning 50%.

"¢. 4, B end C are equel partners in & dusiness.
A and B each owns one-~third of the voting =tock of e
corporation,

"S. A, Band C esoh owns one-third of the vot~
ing stock of a corporation. ZEaoh likewise owns one~
third of the voting stock of another sorporetion,”

Article B281b 1Y (f)(4), supra, defines an employer
as followsy

"{4) Ainy employing unit which togethor with one
or more ¢other employling units, is owned or controlled
(by legelly enforceable mssuns or otherwiss) directly
or ipndirectly by the sams interest, or which owns or
eontrols one or more other employing units (by legally
enforceable means or otherwise}, and whioh, if trested
a8 & single unit with such other employing unis, would
be an employer under paregraph {(1l) of this subseotion;”

In your first faot situation, A owne and cperates
an individual business and alsc owns 100% of the voting stosk
of a corporation. We assume that A owns all of the »teek
ef the corporeaticn and that the phrase "voting stoek™ has ne
other msaning.

Stricetly epeaking, it may be amld that the stoskholders
are not the owners of the corporate property. They 4o parti-
oipate in the distridbution of the surplus prefits and assets.
Pending such distribution, thelr righte are said tc be merely
pa:ontinl. 10 Yex, Jur. pp. 780-788 end authorities therein
olted.

It is also said that a partner does not own any parti-
cular interest in a partnership enterprise but hls interest
extands only to a proportionate share of what may remaln after
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Payment of the debts of the partaership and the settiement of
its scoounts, GSberk v, Bank, 208 S, W, 507,

The cass of Texzas Unemployment Compensation Oormission,
et al vs. Bass, 1851 &, %, (84) B6Y (Sup, Ct. of Texas) involved
thres partnerships. A, B and C composed cne partnership, A,B
C and D composed aneother and 4, B, C and E composed the third

pertansrship. In holding that these three partnerships wers

not owned by the same interest within the meaning of Artiole
6221b 17 (r){4), suprs, Justice Critz amid:

*It 18 evident that these three ocncerns sre not
owned by the same 'intereet,' Thia is because thers
is a partner in No., % who has no interest in No, 1l eor
No., 3; and there is a partner in No, 3 who has no
interest in No, 1 or Ko, 8. It followa that if thess
conoerns ccngtitute one 'Raployer,! it must be be-
cavse they are under the ‘control' of the 'same .
1nt:r::t" within the meaning of the ebove qucoted
statute.

This langusge indicates to us that pertnars ean own a
business within the meaning of Artiele BE21b 17(£)(4), supra.
This being true, it would follow that the owners of all the
stook of & oorporation own the esorporatiocn within the mean-
ing of the same statute. '

In answer to your question based upon the first faet
situation, we are of the opinion that the individeal business
and the corporation are owned by the seame interest within the
meening of Article GE21b 17(r){4), supra. It follews that
each employing unit is an employer az defined by the Unemploy-
ment Act, ‘

In your second fast situation, A owns and opsrates an
individual bhusiness end alse owns 51% of the voting stock of a
ocorporation. .

We wish to point out here that throughout this opinion
we have assumed that the corporations mentioned have ifassued
only one $ype of =took and thst the phrase "votlng stook™ has
no other meaning. )

Tho cese of Murphy v. Dopiphan Telephone Co,, 147
S, %, (24) €18 {SBup. Ct. of Xo.) eoncerns a similar fast
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situation based upon similar statutes as involved here. In
that emse, one Dee A, Hice individually owned and ¢perated e
telephone system employing six indiviGuala, Ees likewise

owned 449 of the 8500 putstanding shares of stoek in a eorpora-
tion owning and cperating & telephone systex whioch employed
seven individualz, DBesides owning 449 sheres of stoek in the
corporation, same being 8%.8% of all the stoock, Kice was elsc
President, direotor and general manager of the corporation.
The wife and father of Hice owned the other 81 shares of stook
in the corporation.

In kolding that the abcve snumerated fects 4id not
oompel the oonolusion that Rice ocontrolled ths csorporation by
legally enferceable meana or otherwise, the Supreme Court of
Kissvurl seid:

"Do the conceded racts in this ocase gompel the eon-
clusicn of fact that respondent corporation was ‘can-
trolled! by Des A, Rice? Appellants rely on the words
of the statute: 'Controlled dy legally enforceadle
means or otherwiase, direstly or imdireetly, by the
seme interests.® Although the evidepee mey have bean
suck that an inference of fact ocould have been drawn
to the effeet that respondent corporation was con~
trolled by Vee A, Hice the inference was not drawm
from the evidence by the trial court, and the evidenows,
an toneeded evidentiary faots, wes pot suoh as to cempel
the sonclusion of faet that respondent wes 8c eontrolied,
TheTe wae nco evidaense that Pee &, Kice voted bhis 449
shares of stock in respondent gorporation er that he
controlled the sorporationts doard of directors. The
mere faoct that he was employed as manager of the eerpore-
tion, and wes its president and was one of its three
directors, does not compel the conslusion thst he con-
trolleéd respondent by legally sanforcesable meansg or other-
wise, directly or indirectly, or that he exercised the
power to control that was his by resson of his ownership
of a mejority of respondsnt's stook, and sush fact wes
not conceded dy the respondent, FProof that the %§E§§3&
of the two 'exploying units' wes ultimstely vestad I
the 'same interests,' and that Both could be controlled,
444 not compel the conelusien that both employing units
were controlled by the 'same interests.' '

"The hol&era of & mnjerity‘of the stock of a cor-
poresion are, of ccurse, satitlsd to dictate its polioy
and eonduot itu business in their own way =0 long as they
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aot in good faith and their aots are intra vires, dut a
mere sdmission that the ownershi)p of & majority of
respondent's stock was in “Yes A, Rice was not en ad-
mission thet sush individual ‘ocontrolled' the corpora-
tion, 4&lthough s corporation mey conduct businees
through ite president and other officers, the ultimate
source of all authority lies in the board of directors
who stand 1n the plasce of the individual stockholders
in the sense of control they exercise over corporate
affairs. 4&n sdrission that Yee A. Hice was president
and mansger of the corporetion was not an admission
that he ocontrolled the corporation.”

In the Bass case, supra, Justice Critz quotes from
the Doniphsn *‘elephone Company ocase, supra, as follows!

ned % % proof that the control of the two “en~
ploying units" was ultimately vested in the "same
interests,” and that both could be gcntrolled, 4iad
not ocompel the conclusion that both employing units
were controlled by the "same intersats™.'™ '

On the besis of the above cited cases, we gonclude that
the ownersahip of 51% of the stosk of a corporation by an in-
dividual does not of itself nescessarily eompel the eonclusion
that such individua) controls ssid ecrporestion Wi thin the mean-
ing of Article 5281b 17(r}{(4). Thie, in effect, answers your
question besad upon the segond faet altuation.

In your third feot situation, 4 and B are egual part-
ners in a business and likewise own 1008 of the ztoek of a
esorporation, 4 owning 50% and B ewning B80%¥. ‘e are of the
opinion that the partnership and the corporation are owned dy
the Bame interest within the meaning of Article G2E21b 17 (r)
(4), supra, for the pame reasons as eontained in the answer
to your guestion bas2ed upon the rirst faect situaticn.

In your rourth faect situation, A, B and C are equal
partners in & bueiness, and A and B are east the owners of cne-
third of the stook of a corporation. For the reasons pointed
out in the answer to your guestion based upon the setond fact
situation, ve conclude that the ownesrship of one-third of the
stock by esch, A end B, does not of itself neceassarily compel
the conclusion that they own or contrgl the corporation within
- the meaning of Article BEE1ld 17 (f)(4), supra., This answers

your question based upon ths fourth faet situation.
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In your fifth feet situation, A, B and C each owns
cne~third of the stoek in two different corporations. re are
of the opinion that both corporations ere owned by the mams
interest within the meaning of Artiele 5221b 17 {(f)(4),
supre, for the reasons #ated 1n the answer to the question
in your first fect situation.

PROVED MAR,14, %042 Yourg very truly
M”'/ ATTORNEY GINERAL OF TEXAS
FIRST ASSISTANT
ATTORNEY GENERAT BY /(ﬁ,

pR-13 |

Lee Bhoptaw
Asgintant

APPROVLI,
OPINION
COMMITTEE

\ By,
CSHAIRMAN /



