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Dear 5lr: Re: Whethsr or not there im any-
legal ection a% thias time that
can be taken to arrest Virgll
Dounéds and returyn him to the
yenitentiary to serve the thrae
aonths and fourteon <ays he
8#til)l ovies cn his four~uesar
sentence, even though he wag
discharged in accordance with
instructions Trozm the Listriet
Court of wWelker County?

Thias will ackacowledge raceint of your regusst for
the opianion of this department on ths hereinabave ceptloned
question, -We quote Irom your originsl request aand frox your
subsaguent letter of August 29, az fellowss

"Ag get out in your Cplaion No. 0-3648

the 3tatezeat of Fasts furnished you by Honor-
able Mac 1., Rennaty, Jr,, Dbtriot Attorney,
Rormanegee, Texas, Virgll Bounds was ordered
é¢isoharged by the Blestrict Court of Walker
County for the reason the covertime and gomw
mutation tize farfeited when he returned $o
prison would scmplete hia original sentencs.

"Your Opinion Wo. 0«3848, however, states
thatt

"f¥hile the relator may not have for-
feited the extre time for good eonduct
and overtime work allowed which he had
saxned up to his release ont the cocndi-
tional pardon, he 1s not entitled to re-
¢oive as a oredit on his four-year sen-
tence, the one year, ons month and six—
tgen days thnt he waa at larve on tho
csonditional pardon, The same lsagth of
time remained to bs served by relstcr cn
June 20, 1940 as on Hay 4, 1939.!
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"e o o However, we have novw figured nis
time in agoordance with Opinicn No. 0-3648, and
Cind that he now haas to his coreéit on = four
yoar sentance, three years, aight months and
slxtesn days., Consoquently, there. 1s remaine-
ing to be served on his four-year sentence,
three months and fourteen days,

« o However, now that the faots are ac~
ouratoly bafore you, we will apprecliate your
opinion as to whethar or not there is any legal
agtion at this time that can be teken to arrest
Virgil Bounds and return him to the penitentiary
to serve the three months and fourteen days he
still owes on his four year sentencs, even
thiough he was discharged in acoordance with ine
gtru:tions from the Distrlet Court of Walker

ounty."

As we understand the facts upon which your gquas-
tion i3 prediocated, the said Virgil Bounds was ordereld ais—
charged from the penitentiary by the judge of the Distriot
Court of Walker Cocunty, Texas, after Aabeaa corpus proceed-
ings had bYeen had in said court,

From the Statemsnt of Facts mentioned in your
letter, it appears that the said Yirgil Bounds was serving
a four-year sentencs in the 3tate Panltentiary of Texas
by virtue of en indictment found against hic in Jefferson

aTexas upon which.ha wag subseguently convie
1n saf ooun

Artiocle 119 of 'Vernon's Annotated (ode of Crime
inal Procedure, provides as follows:

“After indiotment found, the writ must
be made returnable in the county whare the
offense has been committed, on acgount of
whioh the appliocant stnnds indicted.”

In the casme of Ex Parte Patterson; 141 S.¥, (24)
319, the Court of Oriminal Appeals of Texes, in an opinion
by Judge Craves, held that, while & judge of a district not
fincluding the county in whioh the relator was fndioted and
convisted could grant the relator?s application for a writ
of habeas corpus, su

Judge could not try the matters pre-
sented and should have made the wrlit returnable to the
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gounty in which the relntor wag indicted and convicted,
¢iting irticle 119, quoted supra. 45ea also Lhe following
cases:! &X parte Trader, § Z.4, §33; Ex parte Alunsworth,
27 TeX. 731} Zx parte Springfield, 11 L.Z. 677; Ix parte
Gvercash, 134 J.ie 700; Zx parte indrus, 153 3., 671,

In the instant oass, we are aware of the faot
that Jofferson County, Texas, where sald Yirgil Zounds
was indicted and oconvicted, is not within the district
precided over by the c¢latriet court of Walker County,

Under the authorities hereinabove mentioned,
we are of the opinion thet while the Judge of ths distriat
court of ¥alker County had the right tc grant the writ of
habeas corpus allpied for by Virgil Sounds, he hod no
furisdiotion to try the metters presented thereby, and
ghould have made the writ returnable to Jefferason County.

In the oase of letgher, et al v. Crandell, (Civ,
ADPel 44 S.W. 197, Crandell sued Letcher, the sheriff of
Jones County and the sureties on his offieciul bond for
damages for false imprisconment. The plaintirf was being
held by the sheriff on a mittimus from the justics of tie
peace of Jones County on a rape charge, issued by the said
Justice in an exeminigg trial wherein hs had waived an
exanination and was remanded to the custody of tha shariffl
without bail. 3ubsequently, a writ of hebeas corpus was,
upon plaintifrft*s aprlicetion, issued by the county judge
of Jones County, and upaon the hearing of which the county
Judge ordered hin disoharged from custody. The sheriff,
denying the authority and jurizdiction of the county Jjudge
or sounty court to discherge plaintiff, rearrested him as
he was leaving the courthouss, The gheriff justified the
arrest and imprisonment by the oxiginal commitment or
nittimus, contending that the order of the county judge
discharging plaintiff was vold, for want of jurisdiction
to make such order, inasmuch as plaintiff wes held under
a charge of felonye.

The ocouxt upheld the sheriff's oontention and
held that under Article 5, Seotion 16 of the Texas Consti-
tution, providing that! “The county court, or judge there-
of, shall have powar to 1lssue ., . . Writs or habens corpus
in oases where the offense is within the jurisdiction of
the county court, or any other court or tribunal inferior
to said court,” the county Jjudze h~2d no power to discharge
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Prom. ¢ustody, on habeas corpus, a person charged with a
capital felony, as such court has no Jurisdioction to txy
félonles,

We quote from the gourt's opinion, at page 197,
a8 follows:

"It would then appaar thst the legisla=-
ture has not snacted that in such n case ths
county judge should have juriadiotion, and
we therefore conclude, in the absence of such
lezislation, that the jurisdiction of the
county judge to iasue the writ must bve deter-
mined by the provision of the comastitution
above quoted, and t int the gounty judge in
this case had no pawer to discharge the de-
fendant in error, and consequently his oxder
was null and vold, and, being void Tor want
‘of power to legally mnks it, the sheriff
was not only Juastifiable in disrbgarding
1t, but it was hias duty to do so. It would
have been no more protection to him for
releasing the defendent in error from
custody than 1f the ordar had been nade by
a private oitizen, The fact that the
sheriff produced the prisoner in response
to the writ would meake ne cifference, for
nis acts sould not confer isdiction,
wlere noas 1s ffven by gaw. The undlisputed
ayidenae _ 8 oase proves that the defen-
dant in error was being hild by the sheriff
under a valid coasnlitment on a charge of
falony, and, upon the aanounceasnt of the
county judge's dsolsion disgharging him
from custody, hs was lsaving the aourt house,
when the sheriff detained hix and returned
him to jall, True, he &1& not exhibit his
mittimus when his authority was demanded b
defendant in error, but hetold him, in '
effect, that he gould not let him go on the
order of the county judge. He knew, then,
thst he hed already been committed by the
justice of the peace, and the cause thersof,
end he was thersfore informed on the subject
of his rearrest, . . .~ (Underacoring ours)

—
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¥is ars of the opinion, thersfore, tht the ordar
of the distriot court of Walker County dischnriing ths sald
Virgil Bcuads was vold. T

Where anprisoner secures his liberty through
some 1llegal or vold order it is tc be tysated as an eg=-
cape, and he can be retaken snd ¢ompellsd to serve out

his sentenoce, even though the tize in which the orlginal
" santence should have been served has expired, Such pri-
goner may be retaken undar the suzme process under which

he was originally coamitted, Letcher v, Crandell, supra
6 8 J. 8. 6273 Hopkina v, Rorth, (ud,) 40 A, L. H. 1303,

You are respectfully edvised that it is the opin-
ion of this department that, under the facts stated, the
sald Virgil Sounds, having secured his liberty from the
State Penitentiary of Texas by virtus of & void oxdsr
from the district court of L.alker County, is in the sane
position as if he had escaped, and conssgquently,may be
retakon by the penitentiary authoritiea the sameé manner
as in the case of an escaped prisoner, and campslled to
sexrve out, the balance of his sentencs remeining unserved
on the date of his release on sald void order,

Very truly yours

APTORNZY GEMEIRAL OF TEXAS
APFROVED SEP 20, 1941 -

s/ Graver 3ellers - By : -
: Edgar Plfeil
FIRST ASSISTANT - xzAssistant
ATTONRNEY OQEMERAL r
EP1GO
ATPROVED ODINION CGE{IFTEX BY DWB CHAIRMAN



