OFFICE OF THE ATTORNEY GENERAL OF TEXAS

GEmALD C, MANN AUSTIN
ATrORREY SEnERAL

Honorable George H, Sheppard

Comptroller of Publiec Accounts
Austin, Texas

Dear 8ir:

Opinion No., 0-3830
Re: Transfer of funds in 0l4 Age
Assistance Fund,"

We are in receipt of your recent opinion request
relative to the transfer of certain funds frcm the State 014
Age Assistance Fund to the Federal 01d Age Assistance Fund,

which the State Department of Fubllic Welrzre has requested
you to make,

: There ars before us two letters from the Depart-
ment of Public Welfare, one dated July 26, 1941, the other

dated August 15, 1941, from which ve understand the faots
to be as follows:

Sinee July 1, 1936, the Federal and State Govern-
ments have heen cooperating in making payments for old age
assistance on an equal basis, i, e,, the Federal Government
has matched State payments to pensionsers dollar for dollar.

The -admninistration of the Yederal Social Security Aot is

vested in the Social Security Board which has made various

rules and regulations and is charged with the duty of deter-
mining that the ¥ederal monies are axpended or distiibuted

in acocordance with the Federal Soocial Security Act., Xaoh
quarter the Federal Government has forwarded its pro rata

part of the pension money to the State Agenoy, dased upon
estinates, and the State agency each month has made the actual
disbursemshts to individuals after determining their eligibllity
.and needs. From time to time the Social Security Board has

made audits of the payments to various recipients, and at pre-
sent audits have been completed covering the periods 1936, 1937,
1938, 1939, and 1940, '
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At the completiftn of each audit period the Scoial
Security Board took exceptions to various payments by the
State agency and presented certaln schelules of "fiscal and
eligibility exceptions®™, After clearance material had been
submitted by the State agency in justificstion of the payments,
and appeal perfected to the Social Security Board, said Board
finally disallowed and refused to eoncur in payments made to
certain recipients from July 1, 1936, to Dzcember 31, 1939, in
the total sum of $23,662,87, In the letter of July 26, 1941,
mentioned adbove, it is stated that "the amounts heretofore
shown as adjustments have been carefuly checked and this
agency is in agreement with the Social Security Board that the
Federal 014 Age Assistance Fund should be relmbursed due to
the adjustments as shown for the various periods in ascordance
with the audits submitted by the Federal Auditors."

The State Department of Fublic Welfare has therefore
requested you to transfer $23,662,87 from the State 01da Age
Assistence Pufid to the Federal 014 Age Assistance Fund in
satlcfaction of this claim by the Social Security Boapd, You
request our advice as to whether you are authorized to make
this transfer,

The Public Welfare Act, enacted by the LO6th Legis-
lature oreated the "State Departmeht of Public velfare”, .
which among other things was organized to sdminister assistance
to the needy aged, The dutles of the Texas 014 Age Assistance
Commission, together with its funds, were transferred to such
newly created Devartment, This act was amended by the "Publie
Welfare Act of 1941", L7th legislature, effective July 2, 1941
and in general continued the same administrative erganization
ag that crrovided by the Act of 1939,

Under Section 4 of the "Public elfare Act of 19417,
the ctate Department of Publiec Welfare is charged with the
administration of the welfare activities of the State as pro-
vided therein, and it is provided that i# shall "adminlster
assistance to the nsedy aged,"™ Seotion 6 of said Aot designates
the State Department as the State agenoy to cooperate with the
Federal Government in the sdministration of the provisions of
the PFederal Sooial Security Aect, including the payment of assistan
to the needy aged,
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Seotions 26 and 27 &f the gfo% of 1941 read as
followst

"See, 26, All assistance payments provided for

under the terms of this Aot shall be pa2d by vouchers
or warrants drawn by theState Comptroller onr the proper
accounts of a 'State Department of Publie Welfare Fund';
for the purpose of permitting the State Comptrollerto

- properly draw and issue such vouchers or warrants, the
StateDepartment of Publio Welfare shall furnish the Comp-
tpoller with s list of or roll of those entitled to assist-
ance from time to time, together with the amount to which
each recipient is entitled, When such vousherx or warrants
have desn drawn they shall be delivered to the Executive
Director of the State Department of Fublic Welfare, who
in turn shall supervise the delivery of same to the persons
entitled thereto,

"Sec, 27, (1) For the purposes of carrying out the

provisions of this Act, the 0ld Age Assistance Fund, the
31ind Assistance Fund, and the Children Assistance Fund,
as provided for in House Bill No, 8, Acts of the Forty-
seventh Legislature, Regular Session are hereby made
separate_acoounts of the ?'State Department of Publie
Welfare Funi' as oreated by this act., Provided, that
all moneys in the meparate acsounts of the State Depart-
mentof Public Welfare Pund shall be expended only for
the purposes of carrying out the provisions of this Act,
and for the purposes for which sald separate accounts
were created or appropriated.

*{2) The State Treasurer is hereby designated
as the owgstodian of any and all money whioch may be re-
ceived by the State of Texas {which the State Department
of Public Welfare is authorized to administer), from any
appropriations made by the Congress & the United States,
for the purpose of cooperating with the several provisions
- of the Pederal Scoclal Security Act, and all money received
from any other source; and the State Treasurer 1s hepedby
authorized to receive such money, pay it into the proper
fund or the proper account of the General Fund of the -~
State Treasury, provide for the proper custody thereof, "
and to make disbursements therefrom upon the order of the

State Department and upon warrant of the State Comptroller.
of Public Accounts,” L
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The Federal money mentioned in 27(2), quoted above
is deposited with the State Treasurer by virtue of an Aot of
Congress. Se¢. 42 U.S.C.A.()0 P01, 393, The State monies
in the weparate accounts designated as the 014 Age Assistance
Fund of the State Department of Public yelfare Mund are
derived from taxes levidd and colleoted br the State of
Texas and allocated to this special fund in the State Treasury
or by appropriation by the Legislature from another fund in
the treasury., For example, see House Bill No.8, Acts L7th
Legislature, Regular Session, We sssume the "State 014 _
Age Assocciation Fund" 2nd the "Federal 014 Age Assistance Fund”,
whioh are not mentioned in the legislatlye act, are separate
agccounts in the 014 Age Assistance Pund prorer, which you have
st up to facilitate the keeping of adequats records snd a
proper accounting between the Federal and State Governments
in their contridbutions to such fund,

It is atated in the letter of August 15th, accompany-
ing the request that the quarterly payments hade by the Social
Seourity Board are only a tentative basizx, are not final
payments to the State, and are sudbjlest to review by the Federal
authorities, PTor the purpose of this oninion we will assume
the correctness of thils statement and will assume further thad
such funds are deposited 1n trust with the State agency to bve
distridbuted as directed by the Soojal Security Board, that the
exceptions of said Board for the peplods audited were well taken,
and that the Federal Governunent has a valid claim for reimburse-
ment, We express no opinion with reference to these matters,
however,

Article VIII, Seotion 6, of the Texas Constitution
reads in part as follows:

"No money shall bYe drawn fromthe Treasury but in
pursuance of specific aprropriations made by law; nor
shall any appropriation of money be made Yor a longer
term than two years,... "

The Board has not requested that you 4raw a warrant
payable to the Federal Government and thus withdraw this money
. from the treasury in payment of the claim, but instead has
requested that the Yederal Government's acocount in the 014 ApRe
Asgistance Fund be coredited with the amo nt of the olaim and
oharged against the State account in satisfaction of such :
oclaim, Any difference between the above two situations would
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seam to be one of form and not of substance, Thw whole basis
and purpose of this proposed transfer of funds is tp pay or
discharge the elaim mmde by the Social Security Board against
the State, and dthough the immediate action may not he one
of withdrawal from the treasury, that is necessarily its
ultimate result and purpose, In our opinion the payment of
this claim and withdrawal of money from the tréasury Tor that
purpose may not be done by indirection in the absenceco appro-
riate legislative authorization. MoCombs v, Dallas County,
T.C.A.) 136 8, W, (2d4) 975.°

It is also a well established principle of law in
this Jurisdiotion that a Department, suoh as the State Depart-
ment of Public Welfare, wich is a creature of the statute
has only authority &a may be delegated to it by the
Legislature, either exppessly or by necessary implication.

We £ind nothing in the PublioWelfare Act of 19,1
which would authorize this aotion, but on the contrary it direots
that the State money in the 014 Age Assmistance Fund de uged to
furnish ass!stance to 0ld persons who satiafy the requirements
provided in: said aot.

The current appropriation to the State Department
of Puyblic Welfafe, (S.B. No. 423, Acts L7th 1Lég., Regular Session)
014 Age Assistance Division, out of the 0lé Age Assistance Fund,
after listing various adminiatrative expendes, provides:

"All incomes allooated or tranaferred to the 014 Age
Assistance Tund by H, B, No. 8, Acts of the ,L7%h lLegisla-
ture, Regular Session, or other revenue laws, for the pur-
rose of providing and administering old age assistance is
hereby appropriated for each of the fiscal years ending
August 31, 1942, and August 31, 19,3, tothe State Department
of Public Welfare for 0ld age asslstance payments and for
salaries, wquipment, suppllies, travel malntenance, ~nd con-
tIngent expenses necessary 1n the extension of sald old age
assistancos, . s »" (Pmphasis '

In our opinion the sbove appropriation is not sufficient
to authorize the payment of this clalm whieh has accumulated
over a period of years since July 1, 1936, It only ocontemplates
the current payment of 0ld age assistance £0 needy reciplents
and administrasive exvenses in connection therewith, This con-
clusion is supported by Artiole XX, Seoction 2(4) of H. B, No, 8,
as amended by S. B, No. 490, Acts 4L7th Leg., Regular Session, whic
reads:
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have been made from such Clearance Fund, there ghall

be pald therefrom into the 0ld-Age Assistance Fund on

the first of each month, such sum, which, taken with

other sums pald into such 0ld-Age Assistance Fund by
virtue of other laws still in force, will equal a total

of One Million Seven Hundred Fifty Thousand ($1,950,000.00)
Dollars, and sueh sum is hereby appropriated for the use
provided by law for such 0ld-Age Assistance Fund, Should
such payments iasd the 0ld-Age Assistance Tund by virtue
of other laws exceed One Million Seven Hundred Fifty
Thousand ($1,75%0,000,00) Dollars, in any one month,

then not more than One Million Seyen Hundred Fifty
Thousand ($1,750,000,00) Dollars of such shall be ex-
pendaed for old-age assistance in such month, and the
remiinder in exgess thersof shall be-withheld until the
succeeding month or months and be taken into considera-
tion in allooating funds from the Clearance Fund to the
014%Age Assistance Fund, and the amonnt paid in from the
Clearance Pund into the 01&4¥Age Assistance Pund shall

be reduced scecordingly to the end that a stationary sum

of On2 "'11lion Seven Hundred Fifty Thousand (%1,750,000,00)
Dollars per mofith be avallable frcm State Punds for old
age asslistance; provided, however, for the balance of the
ri=aasl vear ending August 31, 1941, the payments into the
Cld-Age Assistance Fund s all be made in the same manner
as provided above, However dép the event the total pald
from all sources into the Oi ﬁﬁp Assistance Fund including
the amount allocated to the 0ld%Age Assistance Fund from
the Clearance Fund on the first day of each month as pro-
vided above, does not amount to One Million Seven Hundred
Fifty Thousand ($1,750,000,00) Dollars for each month after
the effective date of this Aet, then in that event, the
first revenue oollected and which ordinarily would be pald
into the General Revenue Fund of the State of Texas after
the first day of each month shall de set aside, allocated,
transferred, oredited, and appropriated to the 0ld-Age
Assistance Fund to the extent and in such sums as are neces-
sary to provide One Million Seven Hundred Fifty Thousand
($1,750,000,00) Dollars jn the Old-Age Assistance Fund

for each month with the erffective date of this Act, inolud-
ing the month of June, 1941, and through the month of
August, 1941, All laws in confliot with this seotlon are
hereby repealed to the extent of such confliet only."

"(L) After the above alloocation and payments



-

Honorable George H, Sheppard, page 7

It 12 our opinion that your Department is not
authorized to make the transfer of funds as requested by the
State Department of Public Welfare., We 40 not express any
opinion with reference to the authority of the leglslature
to make an appropriation or any other question which may
arise in connection with this matter, it being unnecessary
to do so in answaring the que~=tion presented,

Yours very truly

ATTORKEY GIZZ'"RAL OF TEXAS

By # Cecil C, Cammaock
Assistant

CCC; AMI

Ok G.R.,L.

APPROVED Opinio: commibteeBy B.%.B. Chairman



