.-"'“—35'\_
A
b, 7§
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Lexas Liquor Control Board

S ‘ sareful egnyidby uen tothoumqul-
- tions vhich you have submitted t¢ A t&ngtothocm

The. corpm Mui .

' unéor omzmumn. ox-
$lusive or the caption tu

' slaune, rom u ronm:

sell any beer
l.lndaom

Thit 't scn shall meintain
\Dess,; or sell, or offer for sale,

comnto ltnite of the City

m place of business is
andred M feet -of any shurch,

titution whatever, the -
along m y lines of the
PO to front door,

mtoho measured in & uuct line across the
intersestions where they coour.

. "SEOPIOK 3. The. and Cit comu of

: th.c:.t;rotprnl Christi are hsrady authoriged
L Wtommucmeorwpcuon

ad COMMUNICATION 1S TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENENAL OR FIRST ASSISTANT
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Honorabls Bert Ford, page 2

in the tueiness or ossupation of selling,

. Alstribut . of heeyr, after giving
Mpua:‘{u( mm:.uni'nm » and
after holding sush for the purpose of de-

: whother op uot sush license should de
rovokad, mum, hovever, that suoh pewer of
revosation lhan omes.ud under the following

s anwadl 4 b @ oo e .
WYARAS W LYW |

*{a Vhen disorderly or ummn. astices

ars tted on the sew, OF spiritous, vinous,
ar malt liquors are g8lly sold on esdd premises,

*(b) ¥here astd of business sells, or
offers £or- sale, any mmntm of the terms
of this ordinange. .

* 108 &,

"(a) The term tbeer,! ay used neans
smtbczermc ving ons-half (1/2) of mw
per cent u)umoo:':ls by volums and not
more than four per cent (3%) of alsohol by t,
and shall not be inclusive of any s t-
uwmlorothwnnh:wcthummw

*(b) The term 'porm' as used mom.
and refers t0 any natuval person or Associstion of
utml 'zcnm. trustess, reseiver, partasrshlpy,
orminuon, or the w. agent,
a_mut or mlnu of any omnun e

*ARCTTON 5, In addition to the pmeus here-
inbefore provided, Amwm found mucg.at vio-
nu.ng thl terme ar ordinsnde

t lessn thu Five 500
B L e are Toatereo ;3, -y

;M every violstion mn tute & uyluto or-
onse, |

'MIOI 6. Fothing socntsined herein shall au-
E«m to 4o or perfosm any asct which

wbopmhi 1ted by lav. _
"SECTIOR 7. . geation or provision of any
uut&mormzordm.go-whmut void,

203
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m:mun or unscnstitutional, the holding of
- G0l sestion or provimion of any seotibm to be
void, ineffeotive or upnsonstitutional rm
cause vhatsoever, ashall not affest the ty
of the remaining seotions and provisions of this
m.o :

"mﬁnﬁl&. All ordinances or parts of op-
4inanses in conruct hpa-ew:.th shall be, and are

heredby, ropenm

m m:ln ..m of the ques-
tions . luba.tsm in. what } ioulars and to what
mwmmuawwuumummoornw
holie Beverages consistent with the Texas Idquor Control Agt-
(Article 666 and 667, Penal Code of Texas, 1925, as smended),.

}mg is a cmohﬁm.tn uguuuv- metaant. omrms m mb—

_— It :l.a olmntan that all eisy oreinmn, uhnmr t.ho
oition have home rule or specinl charters, must conform to the
Canstitution and the State law. Any ity ordinsance vhich is in
gonflict with a state statute covaring the same tub%nt is ;gid.
ou of Ladboek v. Southplain Hsrdware Co., 111 S.
tz af VWishita Palls v. Contineatal 9011 Bo. 117 Tex.
2d) 596; Berry v, City of Ft. Werth, 128 8. W. (2d). gha;
- of Eousten v. Righter, 157 8. ¥W. 189; City of Grehsm v,
s &35 8. W. 6685 30 Texas Jurisprudence 301, Sec. 167 and
autmmc ¢itod therein. Thisg 26l rule has been well ex-
2204 by Davidsin, P, J., agckm.tw the Court of Criminal
Euhor:msmhmm Mburg, 200 8, W, 385, ntpasa
3

"!h-ro are & fow gcmal gropositions which
o be well undsrstocd as the lav, which may
M as follows: A business vh.teh i author-
t:od by tho state lay cannot b prohibited by city
directly or indirestly. A dusiness vhich
is; ::fmtod by ths stats caunot be prohibited h
ty sither by sxpress easctment opr by
tm ro tion. .& busigsess regulated by ean
regulatad by tha city, otharwvise than by
mt ot‘ powsr to mich c¢ity in the charter paased
ths Legislature for the purpose of tush regule-
on. Nor san sush regunlation de othervise than
in sacsord with the stete law, It cannot be in

’3
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. vielation of or in sonfliet with the state lav or
. any provision of the Constitution. Pensltiss ua-
day ordinanses, 1f the ordinanse 1is the same as
the state lav, mt conforn strictly te pensltiss
presoribed by the state law, Buch ties can-
2ot excéeed or fall belov the penslties prescrid-
ed by the state law; that is, vhere ths ordinance

partaias to the gamo watter as that enscted by
t]ﬂ_ laglislature. '

: Amm-twarmr.mmwemmxutun
. reveal that it haw covered the field of regulation of tha sale
© of alecholic Leverages in almost every conseivadle respect and

4o the minutest detail, expresaly s ROwsver, to the local
authorities: the power of mmom ation in the ronw-
ing limited yespeots:

(1 )‘ 2o prohibl.t the salo of all aleoholic
umsoomeer n¢Mwancm
This pover is oxpre “{ymwmumzst

"the Commiswionerst Court of say scunty in

the territary thereof outside ingcrporated oities
and towms the governing authorities of any

ot aa:r church, pudlie
publie m;zm, moagurements to be J
property lines of the stroet rrmummmt
Mtcmzmmumm scross in-
terssction where they ocour.” A

" Gisles are monny given the power to regulats
mmorqhorm to gobe the city for such sales
by muea 10§:0f Artiels Il .

Al rated clities and towns are
Mubrmhouudtoresnhutho sale of beer with-
in the oorporate limits of suoh cities and towns
by chiarter anendment or ordinsnce and may thereby
prescribe the and olosing hours for such
sales; sush citlies and tiwns tm alwo designate
«rt&‘.n gones in the residen section or sec-
tions of zaid cities and towns where such reguls-

wumumm te limits of any
eity or tewn may yrohibit the sale of alco-
o honebommlh:r dsaler vhere the place of
= hun? is within three hun-
LR aohool

i

(N e el R ol -
.“.-.,._._, SRR e
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Honcrable Bert Ford, page 5

tions for and closing bhours for the sale
of beer be cbhserved or vhere such sales may
be prohibited.”

‘ur Aﬁ% tﬂoetm g:' of Article Iinonpomm s cities :z ehum—
ane! 0 202 ' gh-n uor may not be mold,

See Pitre v, amgf’m 8. ¥W. ! 359 and Tritico v. Texas

Idquor Control Board, 126 8, W. (24 758. ,

(%) Cities are expressly authoriged to colleat fees
vy Seotion 15 (a) of Article I, vhich reads in part:

% o« « and the oity or town vherein the
tteo is domiciled shall have the power to

vy and ocollect a fes not to exceed one-half
of the State fee. . » o'

With this preliminary discussion, we shall turn to
:‘ soasideretion of the specific qusstions wvhich you have ask-
L]

Question 1;

- "Has the adoption of the ordinance by the
City of Corpus Chrieti, restricting the xale of
beer a&s to certein hours, legally prohibited the
sale of malt and vinous iiqws Vhﬁh may other-
w'gou at all hours under & Supplementary

-

. Section 10 (a), Article II of the Texas Liquor Con-
trol Ast, provides in part as followss

*It shall be unlawful for srecn to sell
5.;‘;0@ affer samo for 03- botmm p.t'.ho hours of
100 o'elock midnight end T:00 AM. of any da

or from and after 12:00 o'elosk midnight slt.ugay
until 7:00 AJX. Monday of the followlng wesk; pro-
vidsd, however, that any holder of & Retail Deal-
o wm nd Beoer R | Pory

s Upon shoving to the { :
County Judge that he is en also in the sale
of food and other commodities fof human coRgump-~
tion, &nd that the gzale of beverages for vhich a
license is required does not during such prohibit-
ed hours normelly in the sourse of any one veek's




Honorable Bert Pord, page &

time amount in dollars and cents to more than the
sale value of food and ather commoditiea for
human consumption so0ld by such licensee during
such hours, be entitled without being required
to pay any fee therefor, to & supplementary li-
cense authorising him to sell sush beversges dur-
ing any hour of any day. . .." (emphasié ours)

The firet part of the foregoing provision (in the ab-
gence of a supprlsmentary food-handlert's licenss) forbids the
sale of beer Wstwesn 12:00 o'aloock midnight snd 7100 A.M. and
on Sundaysz in the same manner shat the sale of liguor (which
by definition includes ale and wvine) is forbidden by Section
2% of Article I. %The proviso contained in Seotion 10a, how-
ever, permits the holder of & supplementary food-handlerts 1i-
genze to ssll at all times whatever beverages he is authorized
to mell under his basic license. IF the baasic license boe a
Retail (boer) Dealsr!s License, the holder may sell beer at all
tines; if the basic ‘license be a Wine and Beer Retailer'se Pepr-
#tt, the holder may eoll &t all timee the bsveragor includsd
in sauch permit, i.e., besr, &le and wine centaining not more
than fourteon {J.llﬁ) psr ocent of aleohol by volume, That the
. supplemental license applies to ale and vwine aer well as beor iz
indicated by the underscored words in Section 10 {a) quoted
above. .

The prights conferred by & supplsmental food-handler's
license to g2ell at all hours, is subject Lo curtailment, how-
ever, by reasonable local regulations expressly authorized by
Section 104, supra. In other vords, the right conferred by a
supplemental licensze is & conditional right which may be limit-
od by eity ordinsnce.

_ Section 1 of the Corpus Christl ordinance prohibits
ths sale of beer vithin the ¢ity limiis between the hours of -
1:00 A.M. and 7100 A.N. This appears tc be a reasonzble exer-
cige of ths authority expresely granied te the City by section
10a, supra, That such an ordinance im valid under the clrQum-
astances is supported by the opinicu of the Couwrt of Criminel
Appeals in E_%:gte Brewer, 152 5. W. 1008, vherein the court
sustained & 2 ordinance requiring pool halls to Le closed
botveen midniyght and 5:00 A M. and on Sunday. The opinion
reade in part:

e » o« Of coursze, as ihe state llcenses pool
and billiard halls, if a city should seek, by this

209
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HRonorable Bert Vord, page 7

mesns, to prohidit them m.tnly. suoh opdinances
.would :ﬂm:m The tiond :g:t be :um—
abls, not uuneces impalr l'i.gh Yon
by the state under the issued.
hours mmmmmxuu-mmuma
unroasonablet Experience has shown that dur
mMmmudnmummnghtm the
hours in which the lawless element teé & grest ox-
tent would gather in and around saloons, snd breed
sriaw, conzequently the legislature, in ths exer-
cise of the polige pw, ¢loned the saloons during
those m. . SAnse W h;v:aazgud these
M s have thared POO. 11liard
cﬁua and the stns nnmtg:r
m:m uuoa tht legtalature to olose
during .thess hours vould move the legia-
~ asave-bodiax of the ocities and towns to elon '
—mmmuumam during the same hours,
- As held thu sourt in Xx ﬁrto Patterson, 42
58 S. Il'. sush regulations
» mnnuc. and not
wohi.mm, or. too natrut&n, citiss are au-
thorized to adopt such regulations,. In that mc
1t is said 'that not only the stste itwelf, but
- oounties &nd cities,! ape authorised to raise
e rremnwe therefrom, but thi.l did not deprive the

?
735
gj&

o | The Corpus c:u-uu ord:.nmo. its termy, purports
R 1Y r:::v::t ut;ho“hount °§.:$ as to t.h The .::;houty

L 2 on suprs, to pass an or-
% Euo ted to bo;r. -,lo;enr all *restric-
; tions, + o 48 to pouw.-u hours,” ete., vh-tha provided by

§' " etate 1sw or eity ordinanes, & wvith equal fores to all bou-

M B

ugnma:m numast and Besr R s Por-
L by the express terms of Bsetion 15, subsection 216) of Arti-
A ¢le I, vhich reads in part;s
g "the holders of Wine and Beer Retailer's Per-
v mits shall be subjest to all provisions of autun

rh 22 m iX Of thu “'0 - ALl goholie beverages

ﬁ s rmite r¢ authovriszed to

7 5e tm_rxm'mm o sime retvistions aa |

N 7id F*,!.m{l* governing the # of beer, &8 =

' o prohibited he x-u ictions, age of
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umormn

, The ¢ffegt of the foregoing pwuzon is mquauen-
to incorporate by referense all reatristiocat which may be
ed to the aale of besr by virtus of Article II, and parti-
209 0 and 10§ thareof intc the conditicas of a
wal - D80T N _ ‘in Bection 15, sud-
asction 16 of Article I, VWine sand ale may therefore be sold
only st .such times and with the ssue yestrietions as apply to
beer. “3inse the zale of deor has been prohibited betveen 1100
Al by the Gcrzg: Ghristi ordinance gusnat to

upon _‘ettyh:mtm it follows
Yirtus of the fact that Heqtion 15, wubsestion 16 of Article

£
B
?
;
sihpd
%

Mum 83

o 'Iruumm«thltm onot‘
the uty Mim has ut\an: restrisg the

m- for the sale of alaocholio beverages other '

he un g%uu .8e% forth the stat-
q&ﬁ’f{u‘“ﬂ" Jyader dih e somplalat et
. sudlr alsocholie hcmsn during prohaibited heura.
Pﬂl Chriath A ssde of bnr bem 1100 AM. ‘&Jﬁg A.R. in Cor-
o e e A
) wisie or dle during such hours would coastitute & vio-
huu of muaa 315, mbucuan 16 of Artisle I of the Yexas




leuon !a

"Butm 2 of the Corpus Christi mzunu res-
triots the selling of beer within the co te
Aimits of the City of Corpus Christi wit the
M-W— spacing limitations provided
by Seation 25 ( m&ch I of the Texas Liguor

Control Ast, abon quoted. ‘The ligquor Control Aet

cmtmhn:maimwbomo-ﬁn

mamu'mno homqm' In Bsctien
3-8, Artiole I of the Texa Control Ast,
mmmmgumd- to mean beverages
sontaining more than ons half of one cent of
alechol by wo:l.nni which is an &1l ing temm
By confining ' lt:?:t: t;mm%
¢ inj re ons to -

in varianse to the Iay au the im-

umorumummmnn 'alacholte
umtmaotmcmchruu

sty mmuu .

It 1is. !hoorﬂiumu tmn.u& “yeason of the
fast that 1t i un ttn ‘aathority
mnm to the © by muan 25 ii. By ﬂut segtion the
eity 1 w prohidit the ot all aleehone baver-

lgn vithin rnt er any ehunh,

tal, is A . (‘
J:I m«aucﬁm agmtam'tu‘c'aodh:thttm
_ ¢ Be M.ntuh th:hqutym
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without at the ssxe time prohibiting the sale of all alooholio
mcugu. As was said by the 3sn Antonio Court of Civil
Gity of an.nhr v. Holle & Seelhorst, 1&5 8. ¥V, 3%
writ of error refused), at page 3T

Wahutmstmmzm.mt ar
mumwmuwntm.

pursuande therecf must be in the very
the statute, nor that all the pover eo:m. in

such grant must nogessar bo exercised,

authopity is givea to req the entire hundlns
to be made of fireproof materials, an ordinance
requiring the walls alone toboud.etauhum
Mwmbcwthorummum it vonlﬂnoﬁmud
the grant of suthority.” .

Quuum T

*Seetion 3 of the ordinnce provides that the
City Council of the City of emm Chriatli may re-
mthoJ.umoarm ed in the ocau-
tion of selling, d:latn ing of
after notice and hearing for wma stipulat-
od ssuses., Doaw the receipt suund by & oity upon
the payment of ‘& license fee or tax imposed sush
" @ity constitute & :u.omt subjeat to revosaticn by
proper ity autmitmf ,

The Texas lLigquor Coatrol Mt uly suthorises ¢ities
gollect fees from perscns licensed nqm Gontrol Board
I) and sities are WSIL authorized to regulate
the oxicating beverages in the four particulars enunera-
ted at the be ng of this opinion. kaving been given the
to re te ) sale of beer in the manner provided in
sticas 1 and 2 of the Corpus Christi ordinance, thoc:.tym

provide penslties for violations of saild tons. In the
tant ordinance two separate pensltiss been vided:
revooation the oity ligense wpc t m%w
tion 3, and (2) a fine of §5. W. upon son fon
ion 5 of - ordinange, Ve ve that doth of these
ties are aind valid in the snforosment of these polioce
regulations ah are elesrly within the jurisdiction of the

eity although the state may se requirve a license in the
prenises. _
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 EHenorable Bert Ford, page 11

2 Cowrt orcmnpmnumupmé'r

- . "Bat. we beliave that it would be within the
prouuoormut to requivre any tm
tes & mover e vithin the that he
: take out & chauffaurts license under the staAte
m,uwuuaumommouym.
mhamwwmummhuuupnbua

safeguard.”

‘ Autuuoaunmu tommmungmm
.. e Galveston Cowrt of Civi -in Xydias Amussment
;','co.v. t:nrmms.w.ns wuormnml
-‘-pwtntzwam::‘w:lumu as Def m%t

censors ore any

. pleture vaudeville entertalrment sould de shown, vas not in
_ m:mu with the State lavy. ting the exhibition of Lin-
ﬁ;cat obssane m :.-m-n w:m._uu the court, at m

'rmu' mmmtmumwmm

- ‘elnding fram the f£isld the tics of municipsl
m-r and anthority: Mo eandition exists,
» on the contrary, the state merely by one ast

It iz a coaxon and lepg-sanstionsd wnu m auzn
teufm‘miomw tions by means the granting and re-
voking of ligenses. Ex parte Vede, 136 8., ¥W. 179 thpcmt
47 of Criminal Appeals of Texas approved & munigipal

i prescribed & liscense for merchants of meat, frult, usotamc
- - Gnf yrovided for revocation of that license. certain condi-
1% tions, mmnqmmummmmm 5 Oye. 602:

214
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. %It 1a u: | yossived tgéaumtma the
nguhew
mmneum;mtom.unm L)

£ Bmith's Nunieipal Gorporatiens, 13853

e of the court likewiss contains the following qnou-

. ‘mormmmmummmmu
of tha vested in sunicgipalitisse u
. that of ngm et the busineas, vocatien, or
in the ut-p::uo t An;umtmygch is
*
.-.nrlmhaummmmu to bs liable to
‘ereate & nuisance, and thus Leotms &R ANROFRNCS
and inconvenienss to the | public, ix &
degitimate subjest for polise nsu.‘ut!.m. i1f 1t Ax
. roltonddle. %The right to pegulate sxisty whare
the business or oo tion is legal in iteelf, - -
but vhere & certain of restraint 13 neses-
smummmnogmmnmm norals, and
: velfare. The regulation of & businéss or
0gcu am is usually, and mt. affeatually, A8~
by means of 1% & ligonse
opdinanes, which in Jeet to cansella-
oruuonueaormmm:smum'

In . them, to your rourthgmmiuM'crthﬁ

T opinten that the Uity otcmminxm

mugm"mb,
ordinsnce for the revooation of & beer lisénse by the
sity, a3 is dns by Section 3 ut_ the instant ordinamge, when up-

od ths terms of the ordinange, m uintmmtmtcm.
zmm-ummchmuc u-mmm:om.
subnstted to us, mch is copied ubwo he i'

provifion tor the of ol uconna to hedr
' Uc assume that mMm  been made in mthcr
' munm of the City of Corpus Ghruu.
| Question 5¢
*Is Seation % of the mut:. eitgmu ordi-
nance valid, authorising the yor snd City

of the City of Corpus Christi to revoke the license



o
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;. of & person-engaged in the business or osoupation

g of » beer when such revoking aaahoﬂ.:”m h{

5 mMnmmmwmanmcmxmf

e

£ ﬁodomtmatmmm-tomthumm
£ . and Qity Council of Corpus Christi are given authority to revoke

g sny Jicense issued hy the Texas ldquor Control Board; but only
ligenses issued by the eity. She eity could have power to revoke
eal:mnemuuzthumrtomnz

anmn 6t

"Singe Section 7 of the crdinande provides
savings clsuse, is it your opinion thats the ordi-
munudinmhwmwt.m, u'co. to
what extentt”

Yor the reasons. et out tbcwa it is o opin&m thtt tho
. ordmm- in valid as to au ite plru. ,

Muen Ts

. *1s 1trmop1n1¢n that s oity

" nanee imposs restrictions as to the h:glby nu
ing of malt and vinous liQuors not rm-
t«a Per cent by volume,. mluuo ar bour?

‘ ‘As muorm stated in emts.on with qmﬂi.ea i,
© . suthority given oities to restrict hours of sale in Sestion i
i of A ¢ I1 i expressly 2imited to beer, and conssquently
[, Sities may not by ordinanse exseed that mtheru:, &lbsit, vhen
such ordinanse is passed restrigting the hours of sale of beer,
the hours for the sale of &ll ¥alt and vinous ligquors not ex-
¢ ‘fourtesn percent by volume ’ﬁwo fasto likevige res-
L under Sectiion 15, m:mieﬁ of uum I ot‘ m
" Texse liquer Control Aot by omnuen of law.

2 * We wish to. express our approeuti.nn for the helpful
E*: . Qlsoussion of the problem contained in the letter of R, Briscoe
TEe m (m:y Attomn of Corpus m:uu. sopy of which you have

3 m% mmm GENERAL OF TEXAS |
Walter &Mh “‘/‘"’Q\
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