OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN
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Honorable Olin Culberson, Member
Rellroad Commission of Toxas
Austin, Texas

Dear 3ir:

o gaid consolildatbed
or is it precluded

"STATE&EHT

e oil field contelning e certain 200
acre tr.ct title to whioch was held by one person,
was aubdivided by lease into various tracts. A

secured a lease on 40.33 meres in 1939. B secured
a lease on 20 scres by assignnent of the originsl

leoase end subsequently B by assignment transrerr?d
said lease to A on tay 20, 194).

"On June 5, 1941, the Commission passed an ordsr in
which it inhibited consolidation of tracts for the
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purpose of either 4rilling or securing considera-
tion on allowables by reason of increased acreage.
Prior to that time the tolerance rule of the Com-
mission prohibiting such was not in effeot, hut
there was a tolerance rule,

"0n May 28, 1941, A secured this addltional 20 ecres
and asked that 1t be consolldated with hias first tract
of 40.33 aores and that the Commission allow him con-
aideration for 60.33 sores in setting his allowable.
The two tracts mentioned were end are the only acreage
owned by both A and B in this pertioulsar fleld, ex-
cept for other lsnds owned by A which are not oon-
tiguous to the tracts in question, Both tracts are
contiguous, ‘

BQUESTION

*Under the Commission's order of June 5, 1941, 18
the Commission precided from granting A the author-
ity to consmolidete these two leases?"

In eddition to the faots set out above, we deemed it neces~
ary to obtain further information in order to properly answer
tie question asked us and so we obtained the Commuission's file
¢overing the leases involved herein, from whioh we acquired the
following additional informatiom: - S

(1) The tracts in question ere looated in the Pittsburg
Fela, Comp County, Texae. ,

(2) When the tracts in question were subdivided from the
original 200-aore tract there were no apecial field rules in
:xlstenoe in sald area snd the stebewlde spacing rule in ef-
**¢{ then provided for a l0esore syacing pattern, theorefore,
33 question is presented here of a subdivision made in dercga-
‘o2 of the Commission's spacing rule.

. {3) At the time of the consolidation of the 40.33-acre
T80t with the 20-acre traot, the Commission's field rules in
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the Pittsburg Fleld insofar es they are pertinent to our
inquiry here provided as follows:

*RULE 1. Seld rield and further sxtensions
thereof shall be divided into tracte of forty
(L,0) mores each, and easch-producing traet shall

be a proretion upit. A tolerance of twenty (20}
gores on preducing tracta of more than forty (40)
sores shell be allowed when the size and shape

of’ the tract warrants end after the tract has been
drilled to its final density. Mor proration pur-
poses the emount of acreage s3signed each well
shall be the soreage contained in each proretion
unit, whether fraotional or not. No unit shell be
in length more then twice its width, where the size
and shape of the tract permits,

C"RULE 13, The dally total fleld oil sllowable as
fixed by the cormission shell, efter deductlions have
been made for wells inocaepeble of making thelir allow-
ables, be distributed among the producing wells in
the field on the following basis:

*{a) The daily screage sllowable for esch well
shall be that proportion of rifty {(50%) per ceat
of the dally field esllowsable whioch the eoreage

assigned to the well bears to the total acreage
essigned to all the wells in the fleld, ‘

"(b) The daily per wsll allowable for each well
gull be determined by dividing rifty (503) per cent
of the totel field alloweble by the number of pro=-
duoing wells in the field, The total dally allow-
&ble for each well shall be the sum of its asorezge
and per well esllowebles.® :

/

Seid special field rules further provided that wells should
Bot be 4rilled nearer than 1320 feet to any other completed or
4rilling well or 660 feet to any property line or lesgce line,
this being in effect & forty esore specing pattern.



=3

jgonorable 0lin Culberson, page &

£

The Coumission having found in effect by the promulga-
tion of its 40-mcre spacing rule embodied in 1ts fleld rules
ror the Pitisburg Field entered and effective Septenber 16,
1§40, that generally speaking wells drllled on a spacing
pattern of one well to LO scres will more effilelently recover
the o1l in the fiecld have in effeot also found by implication
that wells drilled on 2 larger or smaller pattern will in
general cause physicel waste. p :

In many instances the Commission 43 confronted with the
duty of determining which of two or more nethods of production
i3 least westeful), one of which nust be peramitted in order to
protect vested rights or for some other valid legal reason,

. If the least wasteful 1s chosen then the Commission's order
in queation rust be uplheld as a conservetion measure., - Rail-
road Commission v. Earl Fein, et al, 161 S. W, (2a) 498,

. It seems to us thst we have Just such a sltuation here,
The 40.33~zcre tract was subdivided from the original 200-acre
tract on December 17, 1939, The 20-acre tract was subdivided
from the original 200-acre tract June 23, 1938. At the time
gaid tracts were so subdivided, the Coumission's appliceble
spacing pattern was that provided in its statewlde rules being .
one well to 10 sores as on the dates set oul above no special
rules had been promulgated in the Plitaburg Field, henoe, as

a matter of law, said traots were entitled to seperete develop-
ment and to at leest one well esch., Humble (i) and Refining
Company v, Rallrond Commission, 94 S. We (24] 4497; Dailey -

Y. _afiroed Commissicn, 133 5. W, (2da) 219.

Under the above facts §{t seems olear to us that the ques=-
tion of whether or not less waste will be czused by allowing the
oconbined traocts of 60.33-acres formed by consolidsting the 4L0.33-
eore tract with the 20-aore trasc¢t, a tolerance of 20 aores as -
provided for in its field rules promulgdated September 16, 1940,
thean would be caused by ellowlngia well to be drilled on each
of said trects would be one that sddresses itself to the sound
diseretion of the Commission.
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On June 5, 1941, the Commission entered an order whioch
wsong other things provided that no combination of leases
»ill be conslidered in determining whether or not tolerance
vill be granted & given well but we see no reason why the
erder of June 5, 1941, enmcted subsequent to the oconsolidation
of the tracte in guestion should deter the Commission from grant-
{og sudb tolerance allowance to traots combined before suoh order

wes entered.

We pause hoere to distinguish the facts herein from those
existing in the Gillespie case (¥. A, Gillespie and Sons Company
v. Railroad Commisasion, 161 8, W, (2d) 159). I1n that oase the
Tourt of Civil Appeels held that where an operator owned & number
of S-acre tracts entitled to seperate development in a field where
tke rules provided for l0-acre spacing with a8 maximum of l5-acre
tolerance on the last unit 4drilled on a varticular lesse, coi-
bined sgid S-sore tractes into unlits of 15 acres easch by consclida-.
ting three of the S-acre units, when said operator could Jjust as
eesily huve combined the tracts into l0-acre units by consolida=~
ting two Se=acre tracts thot such operator waes not entitled to a
tolerance allowable when other operators who had oombined their
J=sore tracts into 1l0wacre units to conform to the Cormission's
#pplicable spacing rule claimed discrimination and drainage bve-
¢euse of the larger allowable gliven the l5-acre combined tracts.

In that oase the operator voluntarily oreated a spacing
Ecttern ocontrary to the Commission's rule when it would have
een fust as eusy to pool the tracts in conformity with the
sxisting spaocing rules, -

t

In:the present case the sgize of the tracts involved pre-
sludes the operator from comdining them into a unit conforming
;; iga Commission's present spacing pattern in the Plttsdburg

eld, ' e

From the above, it is ebparent that our answer to your
Question is that the Commission's order of June 5, 1941, does
ROt prevent the Commission from granting & tolerance allowable
%2 tho combined tract in guestion.

| - Yours very truly ‘
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