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' OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GERALD C. MANN
m‘m

FEoneradle D, 8. Greer

Btate Highway Enginser
‘Anstin. Texas

Opinien No, 0-3867
Re:1 The enforcencnt of 4 me

" pear Birs

Wo are in reoceiy
1941, inwhieh you reques
upon the questions thexwe

lebger of August B
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h sed ap’ follewat

asshan a'a statustory
oFr title are sy 24
orth fects show
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eoiving daily, musey
fiﬂai‘l of ie. ¢

in sone eases that there
e 3 /previous title 1saued and thet @
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yersen $rying t¢0 sell the motor vehiole,
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*l, Whas procedure should be followsd dy
and what evidence should be presented
%0 this departmsent by mechanio or re~
pairman to0 enable him to sell and give
valid ¢title to & motor vehicle on which
he holds a meshanie or repairmants '
statusory lien? Must such mechaniets
1ien be recorded on owner‘'s title de-
fore it can be forecloaed?

"2, When & lien has desn properly recorded
on a sertifisate of title and our ree-
ords reveal that said lien has not been
2?op¢rly released, may the departuent

ssue & title to a purchaser on his ap-
plieasion supported by an affidevid
made by s mechanio or garage msn try-
ing %0 sell suoh moter vehicle under a
mechaniets lien, without reguiring that
the prior rocoraod 1ien be properly re-
leased?"

In your first quession you are consarned with the
situction where a mechanio or repairman wishes to satisfy
his lien against a motor vehicle by sale of the same, You
ask what procedure should de followed by him in order for
the depsrtaent to b adle to issue a Certifiocate of Title
4n the name of the person purchasing the same from said ne~
ohenie or repairman,

Article 18, 8 87 of the Constitution of Texas pro-
vides as follows!

*Meehanios, sertisans and material men, of
svery elass, ahall have a lien upon the build-
ings and ar&lnlel made or repsired by them for
the value of their labor done thereon, or mate-
risl furnished therefor; and the legislature
shall provide by law for the speedy and effioient
enforoement of said liens."

Artiele SBO3 of the Revised (ivil Stetutes reads
ad followss '

"Whenever any artiole, implesent, utensil
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or vehiele shall be repaired with labor and ma-
terial, or with ladbor and wit hout furnishing
saterial by any carpenter, mechanio, srtissn,

or other workman in this State, such ocarpenter,
meochanio, artisan, or othex workman 13 authoye
1zed %o retain possession of said artioles, im-
plement, utensil, or vexiole until the amount
dus on same for repairing by oontract shall bde
fully paid off and discharged, In case noamount
is agreed upon dy contrest, then said carpenter,
mechanise, srtisan, or other workman shall retain
possession of such artiole, implement, utensil
or vehiole, until all reascnable customary and
usual compensation shall be peid 4in full,."

Artiole 5804 of the Revised Civil Statutes reeds
as followst

"when possession of any of the property em~
braged in the preceding article has continued
for sixty days after the charges acorue, and the
charges 80 due have not been paid, it shall be
the 4uty of the persons s¢ holding said proper-
ty to notify the owner, if in the State and hils
residence be known, to coms forward and pey the
oharges due, end on his failure within the days
after such notice has deon given him to pay said
aharges, the persons #o holding said property,
after twenty drys notioce are authorized to sell
8aid property 2t publie 2sle and apply the pro-
geeds %o the payment of said oharges, and shall
pay over the balance to the person entitled to
the same, If the owner's residence is beyond
the State or is unkoown, the person holding saiad
property shall not be required to give sush no-
tioe before prooeeding to sell,"

Under Article 05804, supra, the meshanie or repaire
man, by eomplying with prosedure outlined therein, mey sell
the motor vehiocle to satisfy his lien,

Seotion 385 of the Certificate of Title Act, ecodi-
fied as Artiole 1436-1 of Vernon's Annotated Fenal éodo,
applies to such & situation as outlined snd provides as
followst
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*whenever the ownershi f a notor vehiole
registered ;Eogni wIEﬁi%" this State gl
transferred By on of Lt aw as upon inhor-
Itande, Eoviu or Soquut'._b uptey, receiver-
:liip, Judioial uloﬁior any other involunsa s

yosture oWners Eg Pepartwent cEaIf 8~
..E. ate 1 b
oer%gi ;

a new ge of title upon being pro=
v ¥ with el copy of the probate proceed-
ings, 4f any (if no administration 1s necessary,
then upon affidavit showing suoh foot and all
the heirs at law and specifiostion by the heirs
as to in whose name the certifiocate shall issue),
or order, or bill of sele from the officer mak-
ing the 3ndioial sale, except however, that
where foreclosure is had under the torms of a
lien, the arridevit of the person, firm, esso-
olstion, or gorporation or authorized agent, of
the ﬂo‘ of repossession end divestiture of titls
in acoordance with the terms of the lisn, shall
be sufficisnt to authorize the issuance of a new
gortificate of title in the name of the purchas=-

er at such sale, and except furthsr that in the
ocase of the foreclosure 05 Eonstéguiionar_
or statu ® o a??i avi of the holder
of su en, or if a go%oré%!on, 1ts agent

of of the ore suoh 1len 2ad

the o @[ ﬁ eeson t eroo?-'fu |
scoordanae Yaw, ve sufficlent t en to BU-

thorlze Lhe 1ssuance of a new oer
® In the name of Lhe puychaser,” Tﬂ_d-lin-
Ou-r?)o

In line with the above quoted portion of the Cer=-
tificete of Title Aot, you are advised that in the situa-
tion you inquire about, if the rieohaniec or repsirman filea
an affidavit with your department setting out the faots of
the ereation of his lien and the divestiture of title by
reason thereof in aaccordanoce with the law, you sre there-
by authorized to issue a Jertificate of Title in the neme
of the purchaser at sush sale held by said mechanio or re-
peirman,

In your seaond cuestion you are oonserned with
the situstion where an affidavit, es is disoussed in the
previous question, is furnished your department dut 1t sp-
peers that the department has ispued a Cortificate of
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Title on tha same motor vehicle, which certificate indi-
cates that a lien has been properly noted on sudh Certi-
ficate of Title firse issued. 7You inquire whether the
departmert may issue a Certifioate of Title to the pur-
chaser from the meohanie or garageman without requiring
that the prior noted liem be properly released, Your probe
lem requirea & determination of the priority bdetween the
peshanic or garasgeman's lien and the gontrast liem previ~
ous noted,

Artiele 5508 of the Revised Civil Statutes pro-
vides as follows:

*Nothing in this title shall be construed
oy oonsidered as in any manner impair or af-
festing the right of parties to create liens dy
specisl oontraet or agreeaent, nor shall 1¢ in
any mannexr affect oy impair other liens arising
at cormon law or in equity, or by any statute
of this State, or any other lien not trcated of
under this tifle,” .

Prior to 1028 there wae a conflist between the
various Courts of Civil Appeals in this state on the Qquese
tion of priority betviesn a oontract lien properly recorded
e0d @ zedhanic's or repairman's lien, For that reason the
Suprems Court of Texas granted writ of error in the oase
of COMMERCTAL CREDIT CRIPAKY v, BRO:N, 284 8.,¥%,., 911, 1In
that osse the Commission Of Appeels, in an cpinion written
by Justige Speer, reviewsd the constitutionsl provision
and statutes quoted previously and held that the contract
lisn, which wes properly recorded prior to ths time of
croation of the meohanic's lien, wes entitled to priority
over said mechanic's lien, The court conoluded as followsi

"¥hen it 18 remenmbersd thet the Constitu-
tion declsares no priority, that the statutes no-
where undertake to say that the mechunio's lien
is superior to all others, and thaet article 5671
(5808) declares & saving of liens oreated by spe-
oial sontrast, thsre is no doudbt that the general
rule of lnnetity of gontraat should prevail, &and
that the holder of a ohattsl mortgngze who has
been diligent to protect his rights and has dcne
all that the law demended of him in order ¢o pre-~
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serve the fruits of his sontrsot should bde
fully protected, The meehanio who furnishes
material or performs lador in the repairs

of a Yehiele thus mortgaged 40es so volun~
tarily, and with full knowledge in law of
the exiss mortgage and the oconsequent
rights of mortgagee, and, 'if he suf-
fers loss dy suoch conduot 1% 18 his own
favlis, It wes a2 naster of choice upon his
pars to do the work, and he assumed the
risk of losing his hire whea he entered in-
%0 the contraeot.' Wilson v, Donaldson, 121
G‘l. 8 “ P. ‘05. ‘5 LQBCA. 58‘. 6‘ Mg 3‘.
Rep. 1*,-01%04 in Ameriocan Type Founders Co, V.
Kichols, supra,

"#¢ therefore resommend that the J ents
of the trial ocourt and of the Court of Oivil
Appesls de reformed 80 sz to decres plaintify
in error's chattel mortgage lien to be super-
for to defendant in error's meochanic's lien,
and entitled to priority peyrent from the pro-
ceeds of sale upon foreelosure,“

In the aobve quoted o258 the Buprems Court defi-
nitely sstablished the priocrity of the oontreact lien and
held that the holder of the eontreot lien was entitled to
nlpriorlty payment from the prooeeds of sale upon the foree
¢losure,

In the case of VILBIG v, FAISON, 296 S.W, 689, by
the Austin Court of Civil Appesls, writ of error dismjss-~
¢d by the Suprems Qourt, the court adopted the same rule
snd ststed ss follows! '

"Appellants pleaded that mortgagor Waters
left ¢he ¢ rugk with Burton~Cebeen Co.pany, on
July 19, 1928, in a run-down condition and for
repairs} thet Waters sbhandoned the trusk and
Burton-Cabeen Conpany sold it oa November 13,
1923, %o one Modraw, from whom appellants Bought
the trugk for #1500, in satisfaosion of the
storsge and laborer's lien thereoni and thad
the laborer's lien thus aoquired wes superior
to that of appellee's prior reeorded moydgege.
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This question is definitely settled against ape
pellantts contention by the oase of Commercial
Credit GCo, v. Brovn (Tex, Com,. App.) £84 8.1
911, whioch holds that & mechania's or laborer's
1ien for repairing an sutomodile in his posses-
sion is not superior tc s prior registered mort-
gage on the sutomodile, Hedeman v, Newnom, 109
Tex. 472, R11l S.W. 908} Ameriocan, sto,, Co,. V.
Kighols, 110 Tex. 4, 214 S.W, 301."

The Texarkana Court of Civil Appeals in the case
of GENERAL MOTOR® ACCEPTANCE CORP. V. MERRITT, 16 8,%. (23)
296, stated as followst

"That agreement apparently reoognizes the
doetrine announoced by our Supreme Court that a
prior properly recorded ohattel mortgage on per-
sonal property is superior to a meochanie's lien
based upon sudsequently meade repairs to the prop-
erty, Cemmerciel Credit Co. v, Brown (Tex, Com.
App.) 284 S.,W. 911} Vilbig v. Falson (Tex. Civ,
APDQ 2968 8.%, 689."

7 oall your attention, however, to the ease of
FRITZ MOTOR OO:'PARY v. GABERT, 41 3.W., (24) 72, writ of
error dismissed by the Suprene Court, In thet case the
Fors Worth Court of Oivil Appeals held thst the contract
mortgagee had waived its priority over the mechanie's lien
by impliedly agreeing to the repairs being made to the
motor vehiole, The gourt stated asz followsi

*While the Fritz Motor Company 4id rot in
express terms egre® that a2 lien micht arise in
Gabertts favor for repairs, yet it knew that
the repairs to be made wouid enhance the value
of the property} it also knew that vhen the re-
pairs were finished, Pringle might not be able
to psy for them, end thet in that event a stat-
utoxry lien in fovor of Gabert would arise, If
the repairs had deen made upon the order of the
Fritz Hotor Company, oclesrly, it would bve in no
position to deny the priority of Gabert's lien
over the mortgsge lieni a2nd we ocan percelve no
reason why the same legal result would not fol-
low from the plaintiff's authorization of the
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repairs through Fringle.”

Based upon the above ocames, you are advised that
vhere an affidavit of s moohanie or repairman is subnmit-
ted to your department requesting that Certificate of Title
be issued in the name o0f & purchaser at a sale conducted
by him to satisfy his lien and where the records of your
department show thet s oertifiocate has been issued previ-
ously on the sams motor vehiocls, which certificete son-
tained noted thereon a valid oontreot lien, that your de-
pertment is no$ authorized to issue a Certificate of Title
in the name of the purchaser at the sale conducted by the
meghanie or repairman, unless, at the sanme time, you ere
furnished a release of the econtraot iien noted upon the
first Certificate of Title. You are further advised that
in our opinion even if the meehsnie's affidavit assertsd
thet the holder of the contrest and prior lien had weaived
his priority, you would not be justified in issuing e Cer-
tificate of *1t10 %0 the purobaser at the mochanie or re-
pairman's sale, We believe that before your department
would be authorized to recognize the priority of a mechan-
ic's lien, adove that of a previously noted oontraot lien,
it would be nscessary thet you be furnished with e final
Judgment of a sourt of law so decreeing such a priority.

We trust that the foregoing fully advises you in
this matter,

Yours very truly
ATTCRNEY GENERAL OF TEXAS

/ "‘ ‘ g / , ]
By , )
- Billy “Coldberg

Assistant
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