OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Campbell XK. Pord
County Attorney
San Saba County
San Saba, Texas

Dear Sirs Opinion No. 0-3888

Ret Is 1t lawful to use
seinee or nets with
meshes of not less than
one inch square in taking
or catching suckers, buf-
falo, corp, shad, or ger
in the fresh waters of
San Sabe County, Texas?

¥We have considered carefully {ou.r request for our
opinion on questions contained in your letter of August 22,
1641, Ve quote your letter: .

“The question has arisen in this county as
to vhether or not it is lawful to use seines or
nets with meshes of not lees than one inch sgquare
in taking or catching suckers, buffealo, ¢arp, shad
:r gar in thes fresh waters of San 8abe County,
AXAS . :

"tnder Art. 952L-1, See, 1, 7. C., 1t is &
violation to fish for, take, or attempting to
cateh fish in any of the public waters or
tributaries of such waters in varibus counties,
including, San Saba County, by any method other
than by ox'-di.nar: pole m’im. set line or throv
lines equipped with more than two hooks, except in
the Coloredo River; and exempting artifiectal luvss.
This artiole does not contain a vepealing clause
and is es amended in and by Acts 1933, #3rd Leg.
Spec. Lo, P 7. ch, 6.
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"However under srticle 952L~7, sec. 1, any
and all persons shall bhe permitted to take or
catch suckers, buffelo, carp, shad or ger during
the months of July, August, §optuuber and October
in any of the fresh vaters of Bosque, etc., in-
cluding San Saba County, with a seines or net,
the meshes of which shall be not less than une
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repealing clause, and was amended so as to leave
out Comanche County by the last legislature.

"Thed in Artiocle 978 L, Sec. 2, it ia unlav-
ful to take from the fresh wvaters of 8an Ssba
County any bass, crappis, perceh, catfish, or
any other fish taken from the fresh vaters in
various counties including 8én Saba County, other
than by ordinary pole and line ‘op throw line -
squipped with not more then two hooks, exempting
artificial lure. This article does contein &
repealing clause, and vas pessed by Acts 1933,
h‘jm I'eg‘, SPQG. Lo’ po 77’ ch. 61.

"The second question in connection with the

game lavws is whether or not 1t is laviful to sell,

offer to sell, have for sale, or catch for sale
any bass, crappie, perch, catfish in the County
of San Baba{

"Articls 952°L-1, sec. 2, reads as follovas:

"It shall be unlawful in the Counties of
Ssn Saba, ete., to sell, offer for sale, or Jave
in possession for the purpose of sale any plack
baas, crapple, catfish, or sun fiash, commonly
¢alled perch,

"Under Article 978 L, Sec. 1, which rezds ss
follows:

"T%t shell be unlawful for sny person, firm,
or corporation or thelr sgent, to barter or sell
or offer for barter or stle, or to buy ?ng 2:;3,
erapple rch, catfish, or sny other fis sn
frag?thé gﬁesh’watera in the Oounties of San Saba,
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Gillesple, Kerr, Coml, Llano, Mason, Kimble,
Edvards, Button and Real. -

"This lstter article contains & repealing
clause. Question is whether or not out of state
fish or fish caught in waters other than in the
Counties above enumerated can be lavfully sold
in San Saba County,"

($he article referred to in the thisd paregreph of
your letter is Article 952L-7, instead of Article 972L-7, and
ve have tsken liberty of corresting the typogrephical error.)

We camnot agree vith your interpretation of the mean-
ing of Article 978L, Section 2. The first two sections of this
article are as followss

"Sec. 1, It shall be unlavful for any
person, firm, or corporation or their agent,
to barter or sell or offer for barter or sals,
or to buy say bass, oreppie, perch, eatfish,
oY any other fish taken from the fresh wvaters
in the Counties of San Sabs, Gillespis, Kerr,
Emml,uum, Mascn, Kimble, Edvards, Button

Real.

“Se0. 2. It shall be unlawful for any
person to takelfrom the fresh waters of the
above namsd counties sny of the fish above
snumerated by any means or device other than
by ordinary pole and line or Shrov line equipped
vith mot more than tvo hooks, provided, hovever,
that it shall be lavful to fish vith a dovagiasc,
or other artificial bait equipped with more than
two hooks, and previded further that a person
my use a xinnow seins vhich is not more than
twenty(20) feet in length for the purposs of
catching minnows for bait. ¥Nc person shall use
the minnov seins herein permitted for the pur-
pose gt taking any rish other than minnowvs for
bait. :

Thus it vill be seen that the prohibitions contalned
in Section 2 of Article 978L (excepting, of course, that yeferr-
ing to the use of minnov seines) do not apply to any fish exgept _
bass, cra t perch and catfish, those being the only fish "above

rappie
snumerated.” (Webster's Nev International Dictionery).
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' This leaves us the problem of oconstruing Article

- 952L-7, Bection 1 in connection with Artiecle 952L-1, Gection
1, and also Article 955, Penal Code, 1925, which provides in
part as follows:

e ® «,  lio person shall take or catch
any fish in ths fresh water rivers, creeks,

lskes, bayous, pools or in the Coun-
ties above named by any ot means than by
ordinary hook and or trot line or arti-

ficial balt, and no person shall plasce in

the fresh water rivera, croeks, lakes, bayous,
pools or lagoong of the sountles above menticn-
ecl, any seire, net or other devige, or trap
for taking or catohing fiash; provicded, howvever,
that persons may use & minnov seins vhich is aot
more than twenty feet in length for the purpose
of eatching mimnows for haits or & net, ithe
moshss of vhich are not less than three inches
for the purpose of catching carp and suskers
in the Coloraéoc River, ¢ & e 7

The sbovs gquoted portion of ole 955 ste found in
that Ast as codified in 1925, and has re od since.

. S Y s VAE firat ted in m
(Aﬂt' 1929, bLa '-g'. iofg. SOE., P- h&ﬁ, ch. 202, and bhad
been amended five -S_tinu by the end of Peliruary, 1933, As
amendod the next to the lest time (Acts 1931, A2nd leg,, st
C. 8, p. 5, oh. 3}, it reads "not more than two hooks" (Under-
gooring ours). As amended the last itims (8pec. L. of Tex., 1933,
43rd4 Log., Fog. Ses., p. 7, ek. 6), it rosds "more than two hooks,"
the word "not” before " being omiited. Thore is nothing in
the oaption of thig last cmendatory Ast to indioate ihat sush
an onlesion waz lntended by the lsgislature. In faot, the amend-
=:sat of 1933, so vritten, does not make sanse as a conservation
Jav, and SomméPvation is the evident socle purposs of it. In sueh
cazo, the omitted word "not" should be supplied, to give sffest
to the plain intent of the legislature. 39 Texas Jurisprudense
ig.’n 3 A,L.R. 404, note; Guatavel v. State, 155 Ind. 613, 54 N.E.

3» . ’

L Es

Article 9521~ ti , waa first enacted in 1931,
(sm. L. © XA, P oy HOZ. Sew., p. 19“, che. 90)-
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Hence it will be seen that it is a later expression of the
legislative will thap either Article 952L-1, Section 1, or
Article 955. As such, it would be controlling in the matters
to vhich it relates, even if it had no repesling clause (vhich
it has). 39 Texas Jurisprudende 253-257; Bishop vs. Houston
Indepandent 3chool IMst,, 29 S. W. {2d4) 312, 35 8. W. (24) 653
Griffin vs, City of Waxshachie, 276 B3, W. 2011 Frost va. Wente,
157 U. S. 58, It should be noted, however, that this article
applies only during the months of July, August, September and
October, and only to suckers, buffalo, carp, shad and gar.

We see no conflict between Articls 952L-1, Section
2, and Article 978L, Section 1. The first prohibits the sale,
offering for sale, eto., in Ban Sabe County, of the fish named
no matter vhere caught. . The se¢ond prohidits the barter, sale,
ete., in Saba or other ¢ of any fish taken from
the fresh wvaters any o named counties. %The fine for
violation of the first is $10.00 to $50.00; for violation of
the second, $5.00 to $100.0C. '

It is our opinion that the use of seines or nets with
meshes of not less than one inch square in taking -suckers, buf-
- falo, carp, shad or gar in the fresh vaters of San Saba County

during the months of July, August, Septemd d October 1is lav-

-

' We are further of the opinion that the sale of black
bass, crappie, catfish or sunfish {"commonly called perch®) in
8an 8aba County is unlawful, no ma vhere such fish

have been caught.
' ' Yours very:twaly
Ar!omax!.unlrnhn-or TEXAS
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- By
FIRsT ASS:[STANT - 'H. R. Allen
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