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Honorable Charles R, Martin
county Auditor
Harrison Count
Marshesll, Texa

Dear 3ir: Opinion No. 0-389%

Re: After an gfficihl, \compensated
under & stoxm has failed

ng as office ex-
enter an aorder al-
this expense %to he de~
4 from his excess due the

3, 1942, requesting the opin-
fon of adbove stated question reads in

of Peace /Precinot ¥o, 3, FPlece 2, Harri-
Y. T11€6 his ennual report with the

exrlk of Harrison County, Texss, a eopy
wag given to my office by the pistriet
Clerk, showing various fees earned and ocollected
for the year 1941, &«nd fess earned end uncol-
leoteé for the year 194). The report shows that
the total current fees c¢olleoted was more than
41800.00, the maximum fees allowed under Artioles
3%83-38834, the report showing an exceas due the
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sounty. This annusl report whioch was flled on
Yebruary 18th 1942 does not liet any expenses
inourred by the office, This officisl did not
file eny monthly expenae escaount ss required by
Article 3899, supra, by making an itenlszed and
sworn statsment of all the sctusl and negessary
expenges lncurred by hir in the conduot of his
office st the olose of sasch month of his tenure
of office. This officla) was not allowed e clerk,
or assistant by the Commissicners' Court of Harri-
son County et the beginning of the year, nor em

I aware of any application that wes nade aaking
for & alerk or assistant for the Justioe of the
Peace. The minutes of the Commissloners' Cours
shows that there was no order entereéd allowing
this essistant or clerk et the beginning of the
year 1941, or at any time during the year 194l.
As County Auditor, I carefully ohecked over his
annual report for the year 1941, 8s required by
lsw, and wrote him & letter on Maroch 5%h, 1942,
giving kim the benefit of my rindings, whieh
showed that he owed the gounty as exoess fees
$176.18, which is excess fees for the year 1941
end inoludes $2.35 in & cese where he falled %o
1ist as dslinquent in his sannusl repert for the
year 1940 and collected same in 1941 (Articles
3892-3897, R.C.8,). As County Auditor I have not
made my formsl report of my findings in the veri-
ous annual reports of the offioclals, Woth county
and precinet, %o the Grand Jury snd to the Conmis~
sioners' Court. At the rirst meeting of the Com~
missioners' Court, which was on Hareh 9th 1942,
whioh was the rirst meeting after the Justiee of
Peace had riled his smnual report (the same deing
a regzuler meeting of the court) the Justioe of
the Pesoe presented en arfidavit exesuted by him-
aelf, setting forth the fact that during the year
1941 he had paiéd to £, A, Innersrity, as slerk
hire, the sum of 5240.00 and in eddiiien therete
he bsd peid $10.00 for an offieial bond - premiua
on the surety bond, I feel sure -, makling & grend
total of $250.00 which he cleims was peid by him
from fees of offiee. Be is now asking the Uommis-
sioners' Court to sllow this sum as 8 deduction
in his annual report and allow him this olerk hire

it Sen
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a8 an office expense for the yesr 194l, together
with the premium on the surety bond. As stated
above, the official 442 not file eay monthly ex-
penss sgcounts at any time during the year 1941,
nor 414 he include any of this expense in his ap-
nual report flled with the Diatriot Clerk on Feb-
ruary 18, 1942, I heve befare me an opinion, sd-
dreesed to the County auditor, Bell County, being
opinioan 0~399, Gated Februsry 29th 1940, . . .
bearing on this same lnquiry, but feel the facts
ir ry inquiry are somewhat dirtaront. Also am
confused somewhat after resding a dedislon handed
down in the case of “tate of Texas vas, Carnes
(Civil Appeals) 106 o=, ¥W. (24) 397, elso @ deci-
sion bearing on thig subject handed down in the
gase of Cemsron County vs, Fox (Tex, Comm. App.)
6l S, W, (24} 483, These cases involve suits by
the eounty against officlals claiming certain de-~
duetions as office expenss in thelr annual reports
and not set up in monthly expense aceounts, At
the meeting on lionday, Maroh 9th 1942, the Commis~
sloperast Court 444 not pass on the affidavit and
sppliestion of the Justice of the Pesse Lo allow
bhim this dsduction from his excess fees, bdut made
some inguiry adout thelir legel suthority to slliow
same a2t this time. In other words the matter was
pot asted upon. I want to «44 here thet the oor-
reetness of the affidavit, seitting forth the amount
of money paid out by the Justioce of the FPeaee as
olerk hire and the amount peid as premium on sure~
ty bond is not questioned, bBeosuse it is & knowm
feet that the olerk, or sssistant, asctuelly per-
torms some dutlies for the Justice of the Peaoe,
and records show that a surety bond was sxesuted
by the Justios of the Pesce in Januery 194l.

*CUROTION NO. ONEs  After an 6ffielal, compensated
under she fee aystem, has falled
to tile his monthly expense ace
count, asand who bhad not been al-
lowed an sasistant, or clerk,

&t sny time during the year 194X
by the Commissioners' Courts, can
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the Cosmissicaers'! Court sllew
this dedustion whish is ses ocut
in the form of an arffidevit and
pressnted after his sanual re-
part has been filed with the
Dietriet Clerk, whieh ¢id not
neftion enything as office ex-~

nse, and enter an order al-
owing this expenss to be de~
tueted from his exesess due the
sounty?

ﬂ'...ﬂ

Article 3896, Veramon's Annotated Civil Statutes
roads as followo:

“Esch district, sounty aud precinet officer
shell kesp & correct statament of sll fees sarned
by him and all sums ooming i2to hia hends as de-
posita for sosts, togethsr with all trust funda
pleced in the reglastry of the court, fees of of-
fion and commissions iu s Yook or in dooks te be
provided him for that purpose, lu which the offi.
eer, at the tine when such deposits are made oy
sueh fees and cozmissions are esrned snd when any
er all of such funds shell coxe iato his hands,
shall enter the semej end 1% shell de the futy
of the oounty aulitor in counties heving a sounty
suditor to annueally exemice the booke and saooounts
of suah officers and to report his findings te the
next sucoeeding graud jury or distriot ecourt., In
sounties having no county suditer, it shsll be the
duty of the Commissionera’ Court to make the ex~
aminadion of asid bBooks and sgcounts or have the
sare wmode sné to wake report to the grand jury se
hersinebove provided. (As amended rots 1935, Lith
leg., 204 Co e, Peo 1?62, ch. “s, ] .g)'

Article 3897, Vermon's Annoteted Clvil “tetutes
provides:

"Eash distries, county end mesinet offiser,
st the close of eaah fiscsl year (Lecesber 3lst)
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shall make to the distriot sourt of the county
in whioch he resides s sworn statement in tripli.
cate {(on forma designed and epproved by the State
Auditor) a oopy of whioh statement shall be for-
warded to the “tate Auditor by the elerk of the
district court of seid ocounty within thirty {30)
days sfter the sare has been filed in his office,
and one oopy to be filed with the oounty suditer,
if any; otherwise said oopy shall) be filed with
the Coomissionera’ Court. “aid report shall show
the amount of all fees, commisaions and compens-
setions whatever earned by said officer during
the fiscal year; aad secondly, shsll show the
smount of fees, commissions and ocmpensations
aollected by him during the fisosl year; thirdly,
sald report shall contein an itemiszed stetement
of all feas, cormissions and compensations esirned
during the fisosl year which were not collested,
together with the name of the party owing said
fees, cqumissions and aonponlntiont. Said re-
=art : e 3d pot letsy than Feb u\. ]
Llo rrlam ose mmm r snd fo
cach 1gy arfter ssgid de at aelld repop

be recoversd by the county Ta a s prought fo

uch purposes, and I» jion eaid officer shal)
13!11}CII]EIIF"IEZEIESCJIII&uw. . + s
Emphesis ours

Artiele 3898, Vernon's Annoctated Civil Ftatutes
provides:

"The fisgul year, within the meaning of this
Aet, shall begin on Jenuary lst of eech ysar; snd
each distriet, county and precinet offiocer shall
f1ile his report snd meke the final settlement re-
quireé in this sot not later than Februsry lst of
each yeari provided, however, that officers re-
ceiving an annusl sslery es sompensetion for their
gervices shall, by the close of esah month, pey
into the Gffiecers' Sslary Mund or funds, all fees,
ocorgsiesions ané compensation colledted by him dur-
ing seid month, ¥henever sush officer serves for
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a freotional pert of the fiscal year, he shall
nevertheless file his report end malke rinal settle-
ment ror such part of the year as he serves and
shall be entitled to suoch proportionste part of

his campensation as the tims for his service tears
to the entire yesr. . . ."

Paregraph (8} of Article 3899, Vernon's Annotated
Civil Statutes provides in partt

»(a) At the close of easch moanth of his teaure
of office sach officer named herein who is oo mpen-
sated on a fee basis shall make as pert of the re-
port now required by law, an itemized and swora
statement of sll the setusl and necessary expsnses
fnourred by him in the conduot of his offiee, such
as stationery, stamps, telephone, premiums on offi.
cisls® bonds, inglud the ecost of surety bonds
for his Deputies, premium on fire, burglary, theft,
robbdery insurance protecting publio funds, travel.
ing expenses and other neoessary expenses; provided,
that in addition to the officers named herein,
the county treassurer, county suditor, county roead
eommissioners, county school superintendent, and
the hide sné s2nipel inspector shall likewise make
a report on the premiume on offiocials' bhonds, ine
sluding the ¢o0st of surety bonds for any 4@ uties,
and said premiums shall be subject to payment out
of the feeg of gald office, as herein otherwise
provided for the officers named; snd previded
furthey that if any of the offiocers so designated
are on # salary rather than a fee bassia, then all
such bond premiums for officers sné thelr deputies
shall be peid fram the General Fund of the oounty,
« o« » The amount of saleries peid to asesistanta
end deputies shsl)l slso bds elearly shown by aueh
officer, giving the neme, position, and amount
peid eaoh; and in no event shall any officer show
any greeter amount then actually paid eany such
assistant or deputy, . . ."

In conneation with your inquiry we have carefully
considered the osmes of “tate of Texss vs. Oarnes, 106 8, W,
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() 397 anéd Cereron County ve. Fox, 61 r. ¥, (2) 483 and do
got think thet either of there cases govern or eontrol the
questicn under consideration. ‘e do not think the rule laid
down in Canmeron County vs. Fox, supra, is applicable hare.
There the tax collector, without previour suthority, employed
sné peld selaries to deputies, the itexs being reported in
his soocount, whioch wns sudited and auproved by the Commis-
sioners' Court. 1In the caee of State va, Carnes, supre, the
Sheriff 414 not strioctly comply with the statute reguleting
the sppointrent of deputies and frixing their eompensation,
put the expenditures for deputies hed heen inoluded in the
annual report whieh was approved by the Cormissicnerst Court.
Under the faots sterted in your lettsr, as quoted above, the
Justice of the Pesee did not rake sny itemized snd swora
mponthly astaterment of the sgtual and necassery expenses in-
gurred by hiz in the oonduet of khia office required by law.
In his annual report, the Justice of the Pesce did not show
or include any expepses ineurred by him in the confuct of
his offlce. It will be further noted that the snnual report
was not filed within the time rtg:irod by Article JE&97, asuprs,
Conatruing sirtiele 3¥97, supre, the case of Neaoogicohas
County ve, Winder, 140 2, ¥, (2) 972, quoting from ths oase
of Whitfield va. Terrell Corpresa Co., 62 <, ¥, 116, 118,
writ refused, where a statute of similer purpose was scon-
strued, aald,

"In sotione to recover a penslty, striotness
of pleccing and mroof 4is required. The Aet under
consideration is highly pensi in its sharacter
end it is only for a wilful.disregard o the law
that {te penalty should be infllaeted.”

In the cass of Plerson, Justlaos of the Pesce, ¢t
el vs, Oslweston County, 131 8, ¥, (2) 27, referring to Ars-
iele 3895, Vernon's Annoteted Clvil Statutes, 1t was held,
anong other things, that the purpose of the gtatute require
ing county officisls to make a monthly stetement of expenses
inourred in the ccnduot of their offices wes to provide =
meens of ascertaining the correatness of such expense items
each month as they sre lnourred and that the aetusl expenses
pald or inocurrsd dy sush eofficers constitute the mesaure of
the offioial’'s right to recoupmant from the county. This
eass Turther holds that a Justiee of the Peaoe waua not en-
titied to regover from the county iteps of expenase olaimed

2o ad
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for postage, traveling expenses, and meassnger service dur-
ing sertain years while in aoffies, where the Justice 4id not
render monthly statensnts of suck expenses as required by
statute, but merely filed annual reports estinmeting the ex-
penses in lunp sum amounts. This case also further holds

thet the statute requlring ecounty offloers to make & monthly
atetement of expensges $nourred in the confuct of thelr offices
eapnot be eveded by giving yearly eatimates ¢f sxpenses in
lump sum amounts,

Referring to Artiocle 3399, supra, ws quote from
the adove mentioned case as follows:

"The manifest purpose of this statute was
t0 provide s means Of ascertaining the correot-
ness of expense items esch month as thay are ine
curred. The astual sxpenses pkid or ineurred
constitute the messure of the orfislal's right
to recoupment. The monthly itemixation iz for
the proteetion of the county by affording u mesns
of asoertaining the faot and amouant of such oleimed
item o expense and whether it was properly eharg-
adle am sush. It is manifest from the snnual rs-
ports and confirmed by the evidense that these
expenses wire nerely estimeted and s lump sum
ven eash yeéis, The statute would be of no velue
? $ts salutory provisions oculd be evaded in this
TRARBOY, o+ o "

The euthorized axpenses whioh may Le deducted under
Article 3899, supra, are such expanses As are enumersted
thersin, snd en officer to be entitlef to make such deduo~
tions must ocomply with Artiele 3899, supra, by msking en
itemized and sworn statement of sl}) the astus) ené neges-
sary expenses incurred by him in the conduet of his offies
et the close of esach month of hie tenure of office., As
sbove stated, only those expenses whioh eare authoriszed under
the statute cen be deducted, From the fmots stated in your
letter, the Justice of the Pesmce 412 not make an itemized and
sworn monthly statement of the sxpenses lneurred by him in
the conduct of his office as required by Artisle 3899, It
iz further stated that the Justice of the Pesace d4id not in-~
slude eny expenses incurred by him in the conduet of his



.¥ Hororable Cherles k. Mertin, Page 9

“offlce in his annuel report whioch is reguired to be filed by
© Article 3897, supra. Therefors, we think, that the opinion
‘of the Court in the case of Plerson, Justice of the Peace
et el va. Oelveston County, supre, answers your gquestion in
the negative,

Trusting that the foregoing fully answers your in-
quiry, we are '

Yours very truly
FROVED MAR 26, 1942

E{ﬁézz/{f;1fi/"b ATTORNEY GFNERAL OF PEXAS
TSTANT 5ﬁ2L,,42425AkziAﬁde-,,,‘»
X By

Ardell Williems
Asnsistant
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