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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GunALD C. MANN
ATTORNEY SENERAL

Honoreble Wm. J. lawson
Seorstary of State
Austin, Texas

Dear 8irs Attenticns TIrank D. Wear,
Seourities Commissionsr

Opinicn Ko, C-3897

Ret Does tha "Cooperative Advance-
ment Incorporateéd” have suthority
to issue mexbershiy and invest
its funds in the mannsr set out
in its Constitution, and related
questions?

Your lettor of August 21, 1941, requesting an opin-
ion of this departmusnt upon the questions stated herein heas
besa received, ‘

3 We quote from your letter as follows;

m0n June 30, 1941 the Cceperative Adveanoe-
ment Ineorporate& filed a charter with the office

g - of the Secratsry of State whioh conteined the

>, N following purposs clsuse)

F. - _ "¥The purpose for which said corpcration is

- formad is to organize leborers, workingmen, wage

g - eayners, and farmers, and business pecple Lo

i protect ard sdvance themselves in their vsrious
© pursults,?

"You will note thuat the capital steek of
this ocorporation ocnsists of 500,00 divided
into 160 sharss of 5,00 saah,

T s g

gt

Y am enclogsing for your examination and oon~
sidesrstion of the guestions hareinafter saked a
copy of the oharier of such corporation.
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"The oorporation has udopted a eonstitu~
tion and & plan for selling msmberships as
distinot from the oapital stock, the cost of
such manborsiips being 12,00 per year, Of
ths 312,00 oolleoted, 6,00 ahall bo depomited
in & trust fund for the purpcse of purchasing
common stock In differsnt icdustries. The re~
raining $6.00 of the first year's dues are to
be used for expenses, promotions and maipten-
anos of the organizetion, .

"The second year 2,00 of the {12,000 due
shall be used for expenses and the other
$10,00 deposited in suoch fund.

*$1,00 of the third year shall de used for
;:g:nsec and $11,00 shall be deposited in sush
»

mAttached hareto is a ceopy of e proposed
prospectus and constitutien wliieh the corpora-
ticn plsns teo lasus., Tha oorporation has ap-~
plied to this Departuent for a ruling as to
vhether or not sueh memberships oonstitute
a sscurity within the provisions of the Texas
Becurities Aot and bsfore advising them a8 to
the position of this Departmeat with respect
thereto we would appreclate hsving the bene-
fit of your opinion as to the follewing ques~
tionst _

"l.) Is suedh corporation authorized to
issue nmamderships on the plan suggested?

%ﬁ 'ﬁ' »2.} Are such memberships segurities

- - within the meaning of the Texas Ssourltiea Aot?
i% : "3.) May such corperation legally invest
p. its funds ia the mannar set out ia such plan?"

Under the Constitution of the above mentionsd cor-
;I poration, the funds of said cerporation are to be invested
¥ ag ast out in your letter and the membsrahip fess are slse
to be used ss mentioned therein., For the third yesr of the
sams momberahip, $11.,00 shall be plagsed in the ressrve ag-
oount, and $1.06 in the operating account, as stated by you,
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and in the same ratioc as the third yeer thereafter,

Article 1308, Veraon's Annotated Civil Statutes,
seta forth the purposes for which private corporations mey
be formed, and Sectiocn 83 thereof, as amendsd by House B1l)
gb. 18, Asts of the 17th Logislature, 1941, reads es fol~

ows

"To orgaaize; laborers, working men, wage
‘ sarners, apd farers to pro%oot themaslyves in
1Y thelir vayious pursuitsj provided, howsever, no ehare
ter shall e iasued hereafter to laborsrs, worke
ing man, or wage sarnsrs, oy Smesninent granted
10 a charter Of a corporation previoualy ere~
ated to organise labdorers, working men, or wage
earners, or that may be hareafter c:ea%ea hare-
under to organize laborers, working men, or
wage earners, by the Secretary of State to any
person, mssetlation or corporation, for sueh
purposses without an investigetion firet having
bheon made by the Commissionsr of labor Statise
tica concerning such application, eand a favor-
abls recommendation made thereon by said Con-
misslonsr to the Besretary of State, 1t ia
sxpressly. provided thet no investigation or
reeomendation by the Commisaloner of Labdor
Stetistios shall vo raguired or mede of eppli-
cations from farmers for & charter,”

In consldering your rirst question as stated above,
we are first concerned with the proposition whether or not
the above montioned corperation hes the power under its
charter snd the laws of this State to issue memborships en
the plan heretofore mentiocned, Generally speaking, the
powars of the corporation are thoes cxproalligfontorrod wpon
it by its charter or the statutes and those implied from
the express powsrs or incldental to the existence of the
corporation. The corporation has no power to 4o an aet
where 1t 18 net within the express, implied or {nesidental
rowers resulting frox the chartsr, or where it ia proxidite
od by the charter or soms spscial statute, or wiere it 1is
prohibited dy a gensral) statute applicable to both natural
and artificial psrsons. Therefore, in determining whether
a corporation has the powsar to do an sot, it is necessery
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firat to refer to the ocharter to see¢ whether the power 1s
_gonferred sxpressly or by implicetion, then to examine the
gherter and the statutes ralating tc corporations to see’
i1f the aot 1s prohiblted, and then in some casss to consult
the zeneral statubtes %o gee if the act is illegel even in
ease of patural persons,

_ It will be noted that the langu:ge conteined in
the purrose clause set forth in the char.er of the anbove
mantioned corporation is gudstantially the same sa the
language in the first clause of Section 83 of Artiocle 1302,
| supra. thézgs stated in the oase of SBuith v, Wortham,

187 S. We H ‘ .

*"The statutory requiresent that the pur-
pose of the corporation shall be stated in the
charter was intended for the protection of
the Snooryorators and stoskholders, and the
public, in order that they may bs advised a»
to the charascter of 1ts oclplirate activities,
anpd to enable ths Btate, tzrwugh 1ts yroper
ofticers, to eolleot filing Tees and franohiss
taxes, and to supsrvise apad oontrol the use
end punish the noan-uss of its franchise."

684 It 18 atated in Texas Juriaprudence, VYol., 10, p.
1 _ R .

\ *In coanneotion with the statement of the
rurposes of the sorporation, the prineipal
proposition 1is that the scope of the purposes
snumerated in the statutss nmust npot be exoeed~
ed, + . 5 it i3 considered to be the policy
of the Texas law %o 1limit the right of incor-
poration to the spsolifie purposes authorized
by statute., General rules of stetutory gon~-
struction ere followed in determining the
socpe of the vearlous purposes senumerated in
the statute,”

¥o dootrine of the law of corporations transoends
in importantethat whieh announces that the kindsof trans-
sctions ino which the corjoration may engsge are legally limit-
- ods nor is any policy more firmly established by the Consti-
tution, statutes and judicial decisicns of the State. The
concaept that.a corporation was invested with only limited
lega)l powers 18 not a dootrine of the common law, (Moser v,
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greenland #ills Realiy Co., 300 S, W, 177§ Texas Jurisprudence,
vol. 10, p. 852,) :

wWith referance to the construotion of cherter powers
it is stated in Texas Jurisprudencs, Vol. 10, p, 870t

“*The prinsipai rule that has been formu~
lated for the interpretation of oharter powers
ia that only such powers are given as are
clearly emdbraced in the words of the aot or
charter or derivad therefrom by necessary im-
plication in view of the cbject of the grant,
Ancther cardinal rule applying partisularly to
charters under which speclal privileges are
olaimed is that any amdbiguity or doubt must
be resolved in favor of the pudlic as againat
the grantees af the eharter.” '

¥ith refersnce to incidental powars, it 1s stated in

Texas Jurisprudence, Vol. 10, p. 871

"In every grent of corporate powers, thers
{s implied a power to do whatsver is necessary
or roasonably arpropriate to the exéreiss of
the authority expressly conferred, This state-
ment of the pringiple assumes that the power
éxorcised is ineldental to mn expressed power;
transactions differing in kxind from those which
the ecorporntion is empoweysd to enisr into
cannot be regarded as incldental.

A determining faotoy $n deciding whother
the asgserted powes is possessed dy the corpora-
tien s ineldental to its expressed purposss is
whether the transaotion is usual in the epers-
tion of s business of that kind, great welsht
being given to the dominant purpose of the
corporation. JIn the languege of & leading a2u-
therity, '

"1If the meens be suoh &3 are usually
rasorted to and a direoct methed of acoom-
plishing the purpose of the incorporation,
they are withia its rowers; if they be un-
usual and tend in an indirect manner only
to promote its interests, they are held
to be ultra vires,'"
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It is well established that a corporation may
1imit or restrict the scope of its powers and authority
econferred by the statutes s a general law, by appropriate
provisions in the articles of inmoorporation. It is equal~
1y true that the powers of the corporation cannot be en~
lapged by its by-lawa, ({Fletcher Cyelopedia Corporations, .
ol 2, Pe 1784.)

It is furthsr stated in the above mentioned Vol, 2,
¥letcher Cyolopedis Corporstions on p. 17681

*A power is impliad when 'ressosadly
necaasaryt to enable the corporation to aso-
comiplish the objects of ite orsation,”

It is further stated by Flstcher in the above nen-
tioned volume on p. 17703

"A power which the law will regard as
existing by 4{-plisation must be one in &
ssnse necessary, - that is, needful, suitabdle,
and proper to acoomplish the object of the
grant, - cod ons that is direotly and imme-
diately appropriate to the sexecution of the
epecific powers, and not one that has dut a
slight, indirect, or remots reletion to the
npcoirio purposes of the corporation,

~ "In Texas tho rule is stated ss follows:
1Ip short, if the means be such as are usuelly
regorted o, and a direct method of mocomplish-
ing. the purpose of the ineorporaticn, they are
within its powers. If they be unusual, and
tend in an indirect manner only to promote its
interests, they are held to be ultra vires,!

#4 leading textbook writer lays down
the rule’as follows; ‘'whatever be a company's
legitimate business, the company may foster
it by all the usue) means{ dut it may not zo
bevond this; it may zot, undsy the pretense
of fostering, entangle itsalr in procesdings
with whioch it has no lszitimate concern. 1Ia
the next vlece, the courts have, howaver,
determined that such means shall be direct,
no%t indlreot, + « +» "
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With r-ference to the above mentioned rules apd
othars set out by ‘letcher in his work on corporations, it
is stated on p. 1778, Vol. &;

*The rulea laid down above a8 to imrplied
powers are well settled and are, st the pre-
sent day, not even gusstiocned by courts or
writsras. The &ifficulty comes in applying
the rules. It 18 easy to say that a power
is implied 1f it 1s 'reasonadly necessary!
to the exercise of express powers, but there
is no test to decide whether a particular
act, done by & particular corporatican, under
particular ciroumetances, is Vreasonably
neoeseary.! Of course, many aots are c¢learly.
on one side of the line or the other, But
there are many olose to the dividing 1line,
which cccasions more or leas sonfusion in
the decisions, The result is the rule that
whethay an aect ocomes withim the implied
poweras of & corporation 'must be deter-
mined ip each case from all its faots end
ciroumstanocas,t®

It 18 olear that the purpose olause as stated in
the oharter of the above mentioned sorporation and the stat-
‘ute under whioh it was incorporated does not expressly con=-
for upon the corperation the powsr to issue meanberships as
sdove menticpned., ¥We 40 oot thick that the iasulng of the
mamberships heretofors mentioned is a direst method of
acsomplishing the purpose of the incorporation of sald oomw
pany or afe -means sudh as are usually rasorted to, bdut
that such methods and means sre unusual and tend in en in-
direot manner only to promote the interests of the corpora-
tion. Therefore, it is our opinion thet the Coopsrative
Advangenent Incorporated has no legal authority issue
the abpve menticnod mexbzrships on the plan hereinsbove
stated, 7 :

A8 we have answered your rirst gquestion in the
negstiva, your second and third questions require no dis-
ocusalon,

Trusting that the foregoing fully dnsutra your
inguiry, we are '

APPRIVIT SEP 19, 7941 " Yours very truly CSRINION
' ATTORNEY CENERAL OF TEXAS \ .. 0473
- : =TT
FIRST ASSISTANT MW ‘
ATTORNEY GENERAT, By

Ardell Willisme



