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. .Bon, John 8. Jusd, Ir.,
" Aoting Rzecutive surn%ary
:.Jettcher Retirement Brnom.

T e )
iy

at ‘“tht Texas.

b5 Dear Siri. . | _

EN " ‘Opinion We. 0-3903 _

qg - : , _Enz Refund of sums erroneocusly -
gt o . ald to the System by Hobbs

AT : - : depondent Sehool District.

We have. your uttor of August 80. 1941 subnitting
-.tho fonowing faota end roquaat ror opiaions _

.- "Under date of March 6, 1939, the Hobbs Independont
: -Buhool Diatriet forwarded us a remittance oovering deduo-
. ticns made fromisaleries of meambers of the Teacher Retire-
., ‘ment #ystem employed by tle Hobbs Independent Sohool
.-~ Distriet in the" nonth of Pebruary, 1989. Said deductions
.. were made and:remittance forwarded 1u aceordance with the
provisions of the: Teacher -Retiremeni law. Under date of
July 21, 1959, Hodbs Independent Sohool Distriet forwarded
- to the Teagher Reétireaent Systean a sacond remittance
ocovering cantri.buuom based oa servics in the month of
_ February, 1939...The-Teacher.Retirement.'Systen sccapted
“this second mj.ttanoc and forwarded the remittance to
the State Treasurer for deposit in the Teagher Saving
Fund of the Teagher Retiremsn$ System,. - Upon subsequsntly
auditing the aggount of the Hobbs Independent School
Distrioct, we found that such district had made the
seoond renittgnoe to us. through arszer. WwWe thereupon

seoured an affidavit from the Prémddent of the School
. Board to the effect that such second remgittance was

made through eyror and should be returned to the Hobbs
Independent Sohool Distrist., A copy of such affidavit
is enclosed, We likeéwlise secured an affidavit from

each of the members lnvolved supporting the alffidavit

of the President of the 3chool Board of Hobbe Independeant
Sohool District, Ve enolose a copy of one of the sup-
porting afﬁdaﬂts. ,
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*Under date of August 14, 1941, we sudbmitted a
properly exscutsd vousher to the Comptroller of Publie
Ascounts requesting thet he issue a warrant agatnst
the Tesmcher Saving Fund payable to the Hobbs Indepen-’
dent Sohool Distxiot for the amount due the Hobbs -
Independent School District on -esdcunt of gush over-
paynent. The State Comptroller of Public Acoounts

 motified us ‘that they would not honor gur request
sontained in such voucher until a ruling from the
Attorney General had been received to the effest that
it would be propsr.for them to issue such warraat,
Comptroller's Department réquested e 3ib: pjsoisri-
- ouily refer you to a case antitled 'vgmm Gotton
L 911.8111 vVersus Geo. Sheppaid.!
?;';«u o 3 L -; . -
. e thererore raQﬂest that you glve o an opinioa
as to whether the State ﬂouytrollsr should honor a properly
exoouted requast by the Teatlier Retirement System for a
warrent to be drewn against the Teachey Baving Fund
oovering ‘{tens which were deolited to the Taadhar Saving
Tund throush arrer. o _ .

, . The teaghers? affiqeritu zaturrtd to in xeur letter
. 'show that theee sums were not deduoted from the teachers?
.‘!ﬁlnzga: and - they make no olaln to thn sumq sonaht ) ) b. Te~

" : The- Tbaohtr Retirement Act. nar bes oited as

A:tielo 20281, Vernon's Annotafed Civil Statutes, A part
'of the funds for the operation sre provided by the State,
.'and a part is provided.through the deduction of .a percentage
~ of teachers! pay and the bringing of such deducted sums into
.1tho tunda at ‘the Syitam.

aoa. 2 roads 1n pert ns rollcun:

WA Ratirement ayntem is hareby oatablishnd and
placed under the ‘managsment of the. State Board of Trustees
as hereinafter oreated for tie purpose of providing retirs-
ment Allowanoes and cther benefits under the provisions of
this Act for teashers as defined in this Aat."

Sea, 7{1}) of the Act reads:
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E 1, *The State Board of Truatees shall dbe the trustess

-, of the several funds &s herein greated dy this Act, and.

;- - ghall have full power to invest and reinvest such funds

i subjeet to the following llimitations and restriotions:

bl - All retirament funds, as are received by the Treasury

- of the State of Texas from gontributions of teachers

and employers as hereln provided, may be invested only

- in bonds of the United Btates, the State of Texas, or

y eities, or school dlistriots of this State, wherein said

i counties, or aities, or school 4istricts have not defaulted
YO in mlpnl or interest on bonds within a pericd of ten

. {10} years, or in donds iasued by any agenay of the United
61 gtates Qovernaent, the payment of the prineipal and intereat
S on whigh is guarantded by the United Statesi and in iaterost-
& bearing notes or bonds of the University of Texas issued
A under ané by vistues of Chapter 40, Aota of the Yorty- 4
b Legislature, Beoond Galled Session} provided that a2 suffi-
oient amount of ssaid funds shall be kept on band to meet

A . the immediate payment of the amounts thet may besoms due
“ each year as provided in this Aet. The State Board of

i hold, purchase, sell, mesign, transfer, end dispose of

any of the sscurities and investments §j which any of the

4 funds oreated herein shal)l have been inveésted, as well -
HN as the procesds of sald investmonta and any moneys beloang-
. ing to said funds, provided that any monsy on hand shall
be subject to the State Depository Laws of Texas," '

3{ Trustees shall have full power by proper resociudien %o
o

, | geo. 7{3) provides in part:

2.1 , ‘ A

*The Treasurer of the State of Texas shall %e the
e custodian of all bonds, securities, and funds.”

fec, 8-1(a), {b) and (¢} reads:
#l, The Teacher Saving Fund,

¥a) The Temoher Saving Fugd shall bde & fund in
N which shall be sgcumulated regular five (3) per centuam
% eontributions from the compensatlion of members, insluding
B - current interest earnings. Contributions to and payments
from the Teachey Sarving Fund shall be mede as follows:

/"“e,:'twﬂ
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"(b) Eaoch empleyer shall cause to be deducted
from the salary of sack memher on each and every pay roll
of sucr employer for each and every pay roll peried, five
{5) per centum of his earnsble compensaticn, provided that
the sum of the deductions made for a member shall not
exceed One Aundred and Eighty Dollars ($180) during any
one. {1) year, Deduotions shall begin with the first pay

‘period of the sghool year 1§37-38, In determining

&' the .amount earnable by a member in a pay roll periocd, the
g 8tate Board of Trusteea mey consider the rdte of annuesl

e compensation payable. to. such member on the first day of’
the pay .roll period as continying throughout such pay roll
period, and it may omit deduction from ccompensation for
any porfod legs than a full pey roll period if a teach
was not a member on tie firat day of the pey roll pe:
ané. 50 .facllitate the making of deductions, it may mod
the deduction required of any. menber by sugh an amounti : :
as shall not exceed one~tenth (1/10) of one (1) per ceatus e
of the annual compensation. upon the basia of which auch : I
deduction is to be mads, ] R

;;;+,made notwithstanding that the mintmum compensation provided
. fox by lew for any member shall be reduced theéreby.. Every

member shall be deemed. to consent and sgree $6.the.deduc-

__tions made and provided for hereln and ghall receipt for

... his full salary or compensation, and payment of salary.

~; . or compensation, less said deduotion, shall be a full and

"~ complate disoharge and acquittance of all c¢leims and demands
whatsoever for the services readered by sudf person during

" %.  the perled covered by such payment, exdept 88 % the banefits

.. provided under this Act., The employer shall cersify to the
., . 8tate Board of Trusttes on sach aand svery pay roll, or in
_such other manner as said Board may prescribs, the amounts
to be deducted} and each of sald amounts siall be deducted,
and when deducted shall be paid into ssid Teacher Saviag
Fund, and shall be eredited, to the individual account:. of
the mem*er from whose compansatlon said deduction was made

‘We also find in See. 8~a(1](dl the folluwings

Cia. L ~(o) fhe dedustions provided for herein shail be. | .{
] |

“The state Treasuror shall furnish annually”to the
State Board of Trusteas a sworn statement or ths amount of
the funds in his custody belonsging to tie Retirement Uystem.”
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860, 11 of the Aot provides:

“The Treasurer of the States of Texas shall, upon
beocaing eustodian of the Teacher Retirement Fund, give
a bond in the sum of Fifty Thousand ($50,000,00) Dollars;
the Executive Secoretary shall give dond in thes sum of
Twenty~five Thousand ($25,000,00) Dollars, and the State
Board of Truatees shall require any other employess ard
nembers of the 3tate Board of Trustees ¢to give bond in
such amounts as the Board may deem nesessary, oconditioned
that said bonded persons will faithfully exesute the
duties of the respective offices, All bonds shall be
made with a good and solvent surety company, authorized
to do business in the State of Texas, said bonds shall
be made payable to the 3tate Board of Prustees and shall
be approved by 1t and the Attorney General Af Texas. -
All expense necessary and insident to the execution of
sueh bonds, including premiums thereon, shall be pald
by the State Board of Trustees from the Expense Fund."

It 18 noted dhat the money thus paid by mistake
iato the System by the Hobbs school authorities was not
deduoted fyom the salarlies of the teachers, nor 4id sueh
teacheis pay suoh sums in any other manner, It was vered
to the System by the oollector, the employling school distriot.
.. Hence, the question desided in Corsyeana Cotton Mills v,

.. . Sheppard, 71 8, W, {24&) 247, to whiech you direoted our atten-
- t%ion is not involved.

In ths case of Friedman v, Amerioan Surety Compeay,
181 5, W, (24) 570, the Supreme Court held that the Unemploy-
ment Cempensation Fund was not subjest to the appropriation
21‘0'1.10!1, Article 8, Seotion &, of “gur Constitution., Froa
he opinion in that case we qucte dbriefly:

", « o The money here involved is not ths property
of the state in sny capasity, but is a trust fund to be
held out of the State Treasury, but in the hands of the
State Treasurer as trustes, for the beneflt of a class
of employees whose employers pay it in by virtue of a
tax levied, the tax being in the nature of an exclse tax.”




L g W G

479

Hon. John 8, Rudd, Jr., page 6

There is nothing to differentiate the nature of
these two funds, that is, the Unemployment Compensation Fund

"and the Teacher Saving Fund, in respect to said Article 8,

Seotion 6, The State Treasurer is only the custodian or
trustee of the moneys in the Teacher Saving Fund for the
benefit of the contridbuting teachaers, Such fund i{s not the
property of the State in the usual sense. These moneys being
under the management eand gontrol of the Ztate Board of Trusteas,
it 1s our opinfon that upon entry of an order by that body for

such warrant the Comptroller will be authorized to issue the
same .

Yours very truly
ATTORNEY OENERAL OF TEXAS

By be. LYE...

Glenn R. Lewis
Assistant
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