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Auatin, Texas

Dear Sirr. . Opinion Ro, 0=39035

' . : Ret “hethsr motar carriers operate
ing under both a specialized
motor carrisr's sortificets and
a sontyeoct carriert's permit are
exorpt Irom the paysent of ths

gross receipts tax ! ed by
Article XJV, ilouse Bl 8, A7th
Legislature, ' :

Permit us to quote your recent letter requesting a
legel opinion from this department, It reads: ‘

*Artlcle XIV of House Bill Mo, 8 of the Forty-
zgventh legislature provides s tax of 2,2% on ree
oeipts osrned by Notor Coatract Carriesrs, snd pro-
videa in pert ss followss . -

"IProvided, howsver, carriers af persons
‘or property who sre required to pay en intangible
apsets tax under tho laws of this ftate, are here-
-ox::ztgd from the provisions of thi:z irtiele of
his act.t , _ -

- MAlso, Article IIIT of Rouse Bill No, & of the
7 -snvenith Logiziature provides for & tax of in=
targible sssets of lMotor Carriers opsreting under
pernits from the Rallroed Commission which inclules
Yotor Corriers opersting under & speciuolized perais
and in soxe instences Motor Carriers opersting une
der both & speocielized sarriers permit also conw
treact carriers psymit, It i my understanding that
where tliey oOperate atqietlrum-r ® contrect care.
riera pernit they are not subjoct $o the intangible
tax but are lleble fTor gzross receipts tax as provide
ed for in irticle LIV, whers Motor Carriers operate
under both types of permits, plesse tell me if, in
your opinion, the exemption in Article XIV ss atove
quoted will exyempt the operstors under 8 oontreat
sarriers permit from pay grose receipts tex
where they sre also operating under & sapecialized
perzit and liable for the intanzidble tax,”

In Opinten Mo, O-3546 this department held that the
holder of a contract carrier permit is subjeot to the gross



Articls XIV, House

Honoradle Gecrge M. f-‘?hupmd, Poge 2

mupsa tox imposed by Artisle m. House Bill 8, L7th Leglse
’ v I

In Opiniom No. O=3700 m up-m held that ﬂn.

" bolder of & specializsd motor ssrrior’s gertifiosts, lssued -

want to House Bill No, 35} km Legislsture, is uma
g:'thc intangible asasts tax ed by Miu: . House

Bill 8, snd ia m%{m the groes ruup“ tax w by - |

You pons the question af the u-unty ed.' s motor :‘
nzriur oparat under both types of um. :

As pertimt. ATtiele XIIX of House nm.sma-s

®, ., . aioash 'Gommon oarrier m un-m'
gperating undsy sertifiostes af sonveuiense snd necw
asaty fesued by the Ratlroad Commincion of Texas
e « » BhR11 pAY an shunial tax to the State,; beglin-
aing with the first day of Jamuery of eaeh Juez,
on shnzr mmin- azgets and pYOpErtys o e K

Az pomunt, kucu IV of House m,n l um:

. *Egeh dndlviduel, p.rtmrau cmpm u-
scclat.l.on. or mmﬁm doing wd.ncu u’a Y
notor oarrier! or ‘sontrset carriext , , -

- pay ﬁo the ﬁltu !'.rnma:r aR odeupation mter
gno qusrtor on said dste egusl o twd
and em-mm 2.: Per ¢enl of maid grosk mllpt
u ﬁm by rm Provided,; however, sare

perty who n'o rcqulroﬂ 0
ggmm uiamtsttxmuthulrnettm,_

‘Btate,; ars hmhr exanpted from the pmulm #' s
mum:u-awm..“' . g

. The gross rmi tax 1“104 ‘br ms.cle m
mn ere onercus than Intangidls. lautl tax, i

» provnim is mis rmrung the umﬁen
under rn:hw kc answer to youx qutﬂon m ehcuruvc rost
in lmt.mot.’um.

I% is « & once mﬂttat that 4f tho -mitiun nan-

tained 1in Artlols XIV is given a striot and literal effeet, -

the holder of » contreat sarrier’s pernit would esosps the

frau rocelipts tax ; virtus of the uquuuoa of & speo=
14zed motor urri 5 esrtifloste,

Mareovar, $t im obviocus thet num m: we umn-
od o tox operations undsr ¢srtificates of convealencs and neoe
ussity izsued Yy the Rallrcad Bcnthdoa, \mew scatraet

- . N
i
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'Han, George H. Theppard, pege )

~ oRrrizy permits} whsreas, Article XIV was intentied to tax come
traot osrrisr pernit busitsss, The exssption contained in .irte

- $6le IV was intended, we belisve, to constitute an *Opaxrse

tions™ exemption and not “en individusl o eompany” exemption
in relation to the situation under review, It wam simply dee
sizned, insofar as Ghe question &t hand 15 conseriied, t0 pre-
vent one ontity from deing taxed both under artiole XXX end
Article X1V beosuse of the sarg epereticos or dusiuess,

Mo Just ox aible resscn exiats vy ocomtrast oar-
rier operstions s alone should be lizdle for ths groas
resoelipnts tax, whersas, the oontract carrier procires & Spe~
olalized motor osrriexts sertificste the contrsst sarrier Mai-
ness should be therefrom, %o 40 not bLelieve that the
Lagisiature int that sush should be so, Thare 18 1O >e8-
son to belleva thet the Lagislature intended to ensowrage the
aocquisition of specialized zotor sarrier gertificstes in ¢one
neotion with coatraot oerrier permita, - .

Yo have considered the construation whiah would hald -
that the nossessor of both licensss would be entirely
from the gross receipts tax imposed Ly Article IIV snd listle -
- for the intangiblo essete ta X Impos Article XXIX unlee .-
both the =3 1zed motor carrisr feate and tho contrast o
earrisr pernit, e raint this sovatruetion, first, because -
1t would tax an-gm s by way of intangible asasets, not
contenplated by the mrovisions of Artiole XIXXI) and second,
dscsuse there would result a disariminstion de the lioldaer
of o sontrect mwm:, only, and the holder of Both a
epecialized motor caryler certificete and & contrect oarrier
-pgsﬂ.t, The valiiity of zuch & olassifioation walld de doubt-

Lo ¥Ye ulso reject a third poseidle sonstrustion; nawm-
1y, that the holdsr of doth licenses would de entirely sxempt
fraa Woth the gross receipts tax snd the intangihle sssets tax
- uptn his contract carrier apsrations and would be 1isble oply
- for the intangible asaets tax upon his speciealized xotor et
sier sertifioste operstions, This clesrly ooculd not have deen
the legislistive inteitS and would represent a diserimination not
oanpelled by the language employed and of gquestionadle valldity,

| Our comolusions fipd substantisl in the case
of Burt v, Cooper, 110 I, ¥, {2d) 896, The o on is uy Tudge
Hicknan of the Comminsion of Appesls, adopted by the Supreew
Court. In this cspe the coure emiamd the sxemptions provide
ed in Section § of the Chsin Stoye Tax Law s& Tollowns

"Provided that the tomms, Tatore, stores, nere
cantile estadlisiment oy mercantile sstablismhments?
wharever used in this Act shell not inslude (1) whole~
sale and/or yetail lumbder end bullding meterial busi-

, engaged eyolusively in the sale of lumbar and

:f




wmilding paterials; {2) asd/or odl and nes vell supe
2livs and equipment dealers . o, (Tsrentheticel
insertions by the Court) :

74tk capecisl reference t.o'.thﬁ exonption lesignated es
{2}, adove, the court said at page 904

rrhe eoxsnption of ol snd zas wgll supply deale
ers i3 expresscd in Wwoad tarme, Iiterslly it soceumwm
to state thzt the exumption pot »lone ;

o Wﬂ.‘-’ +
suseeptid : & conatruotion.that it covers only
tbe o0ll and com well supply JAsiness snd that perw
sons enpagsd in thet business are ROV exempted when
enzuged 13 other texed nainssasea, It iz cur duty
to give it that conttruotion in psssing upon its
raliifisy.” {Dphasis ocurs) -

with respect to sncther phame of the cuve befora it,
the court dsclared ot page 905:

“The least thut oun he ssaid 43 thst ths lange
a 1s recsonadbly suseeptidle of the sonstrustion
ch we have glven it, That construotion uphelds
the cot and sbould, therefurs, be applied rsther
than oos which might lovelidste i1t,.*

It is therefore the opinion of shis depsrtmsnt that
where ownoership of 2 speelislizad motor carrisr®s ceridfticete
and 8 contreot cmrrierts permit sxists in ons person, or come
any, or cerparation, «r aasoclation, or pertnership, the in-
i zihle casets tax ed by Artiels AIII of House 8111 8
' should be collected upen the fornmer operstions, and ths gross
receipts tax impesed by Artiocle iIV of Hsume 2411 & shonld de
collected Gpon the sontracts carrier tusiness,

Opinica Mo, G-3700 by this department :1id not Lnvolve
the quention we are sonsidering in thiec opinion, lay atate~
ment 1a Opinion Ho, 0=3700 aontrary to %the conclusions we have
resahed in this opinlon sre nersdy reatriocted ta such extent.

Yours very truly
ATTORMSY CHETRAL OF TIXAS

By {“1zned) i
Zollie &, teskley '
SFPROVES UEC. 12, 1241 Assistent
{"irmed) Srover Tellsrs | :
FIRIE ASTITTANT This oplinicn considered snd approved ia 1lim
STTHREY SETRAL ited conference =
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