OFFICE. OF THE ATTORNEY GENERAL OF TEXAS

-AUSTIN
GERALD C. MANN
ATTORNEY SEMNERAL
Honorsble C. 0. Murdoch
County Attorney 7
Menard County
Menard, Texas
Dear Sim Opinion No. £~
Res Iz a ty sheriff qualified
to serve as of the
Demqoratic Party for county?
We have given consid 0 your oplnio‘ request
of recent date, from vhich ve e Lollowvwing:

the QOivil Btat-
3 part:

1ct County or City
politicul party vho
poll tax, or vho is & candi-
or vho holds any office of
er either the United Btates
in any city or towvn in this

"I dém-of the opinion that a deputy sheriff
oannot serve as Chairman of the Executive Com-
mittee of a county; hovever, it is my understand-
ing that 1if one vere to do so, if there verse no
irregularities, or fraud, in the holding of
elections, the elections would be valid,
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"Chestnut vs. Wells, 278 3, W. 46%;

280 8. W. 351
Qayle vs. Alexander, 5 3. W, (?ds 706;
Savege vs. Umphries, 118 s. W. 893."

It vill be observed that the pertinent words of the
statute you cite (Article 2940, R. C. S.), end vhich ve empha-
sigze, are as follove:

"o « ¢« nor shall anyone act as chairman
LA - § ¥ &% County ¥ ¢ ¥ Executive Com-
nittoo of & ¥ olitical party ® * # yho holds

itice or trust under
%Ei 5?;?., ¥ ‘

The primary factor to be determined in ansvering your
Question es stated, is wvhether the plain tenor of the above
spescially quoted and emphasised vords of the statute are to be
considered as mandatory or directory. In the case of QGayle vs.
Alexander, (Tex. Civ. App.) 75 &. W. (24) 706, at p. 708, the
‘distinction betveen the tvo terms as applied to Article ?940 ia
stated thualy:

“"s & &, A mandatory provision in & stat-
ute is one, the omisslion to follwy vhich renders
the proceeding to vhich it relates illegal and
vold, vhile a directory provision is one, the
observance of vhich ie not necessary to the
Validity of the prooceeding. A statute may be
mandatory in some respeots and directory in
others. 59 C. J., p. 1072, 8 6304 Carrier v.
Comstock, 108 Ark. 515, 159 8. W. 1097, par.

21 Hockins Pover Co. v. Harrigon, 20 Ohio App.
135, 153 N. E. 155, 156, par. 1; Deibert v.
Rhodes, 291 Pa. 550, 1A0 A. 515, 516, 517,
pars. 2, 35, and 4, There is no universal
rule or ahbsolute tesat by vhich directory pro-
visions in a statute may in all oircumstances
. be distinguished from those vhich ayre mandatory,
but in the determination of this question, as
every other Gquestion of statutory construction,
ect 1is to ascertain the legislative

one vay or
the othar, orde of permissive character may
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be given a mandatory significance to effect
the legislative intent. On the other hand,
the language of a statute, hovever mandatory
in form, mAy be deemed direoctory vhenever
the legislative purpose can best be carried out
by suoh construction. 59 C. J., pp. 1072, 1073,
8 631; Burton v. McGuire {Tex. Civ. App.) 3 8.W.
(2d) 576, 583, par. 15; Kansas City, K. & 0. R.
Co. v. Rochester Independent School Dist. (Tex.
Civ. App.) 292 8. W. 968, 965, par. 1; Valley
Bank v. Nalcolm, 23 Ariz. 395, 204 P. 207, 211,
par. ¥; People ex rel. Thompson v. San Bernardino
Nigh S8chocl Dist., 62 Cal. App. 67, 216 P. 959,
pars. 3 and &, ;ha legislutive intent in en-

the article under consideration was
evidently to restric selection of election
officers to those v ' :

aris
Eicx, or from the appareni IEHI¥¥oronce to the du-

et of citizenship vhieh might be inferred from
8 failure to pay a poll tax. S0 far as the selec-
tion of election officers is concerned, ss ar-
ticle might vell bDe deemed mandato and com-
1{ence therevith required vhen the eligibllit
of an officer sc selected 1s denled, or hia
right to serve as sguch assailed LY an ro

ng v. Uray, enn. ’ 3. ¥. 525, Xo
such situation is presented in this case. But
should the provisions of said article in that
phase of its epplication be held mandatory, 1t
does not necessarily follov that vhen a person
named in said article has been zelected as an
election officer for a particular voting pre-
einct, and his selection has not been assailed
but has been acqulessced in by the qualified
electors of such precinet by participating in
the elaotion held therein, and the votes cast
in such precincet have been fairly and correctly
" gounted and tabulated and return thereof duly
made, Shat such election as to said precinct
should, eolely by resson of the participation
of such election officer in holding the seme,
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be deoclared void, the returns thereof excluded

from the canvass of the votes cast in said

election in the entire county, and the voters

_of such precinct thereby in effect disfranchised."”
{Emphasis ours). :

In the above case, Gayle and Alexandsr vere Opposing
candidates for the office of assessor and collector of taxes
of McLennan County. After the election, the canvass of returns
shoved Alexander the winner, and Gayle sought to have the elec-
tion in some boxes of the county declared a nullity on the
ground that certain precinot election officlels vere diaquali-
fied to act. Of the challenged precinot officers of election,
the trial court found that four wvere achool trustees at the
time of the eleotion; that one man held a "purported appoint-
ment” as deputy sheriff, but had never taken the ocath nor re-
ceived compensation as such off'icer; and that three had been
acting as deputy tax assessors for Alexander, the appellaee,
from January to May of the Yyear of the election, vhich vas held
in July.

The court further found thst the election vas fairly
and honestly held; that the selection of the above mentioned
election officers vas not fraudulently brought about; thsat their
service 414 not cast suspicion or doubt upon the result of the
election] and that the voters partiecipating in the election should
not be disfranchised because of such service.

In addition to the above quoted dissertation upon "man-
datory” and "directory” provisions of the statute, the Waco Court
of Civil Appeals, in affirming the trial court, also relied upon
the principle stated in the earlier case of Savage vs. Usphries,
(Tex. Oiv. App.) 118 8. W. 893, wherein the local option election
under consideration vas upheld despite the fact that a city alder-
EAn aoted as an election judge, because another of the judges wan
not diequslified. Pointing out that in the pending case thsre
vere in each voting precinct, in addition to the challenged of-
ficial other judges and clerks participating tharein, the Savage
vs, Umphries rule was approved by the Waco Court in the (ayle vs.
Alexander case, supra.

Upon the question before us, we think it appropriate,
sepecially in viev of your citation of the case, to quote from
Savage v. Umphries (118 8. W. 893, at p. 901):
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"The general rule 1s that statutory provi-
sions regulating the conducting of public elec-

_tions, if not made mendatory by the express

terms of the lav, will be construed as so far
directory that the election will not be nulli-
fied by mere irregularities, not fraudulently
brought about, wvhen the departure from the
prestribed method was not so great as to throv
a substantial doubt on the result, and vhere
it ies not ahown that thywe vas any obstacle to
a felir and free expresaion of the will of the
electors. Black on Interpretation of Laws, p.
3535. It is #aid thatt ‘'There is nothing better
settled thanm that the sots of election officers
de facto, vho are in under color of election
or appointment, are as valid, &g to third per-
ties and the public, as those of officers de
Jure. The doetrine that electors may be dis-
franchised becsuse one or more of the judges
or inspectors of elaction 4id not posseas all
the qualificationa required bty lev finds no
support in the decisions of any judictlal
teibune.' 15 Cyec. 311l. t here, if the
sllegations in appellants risl amendment
Zhne vrohibited

Suid de 1ureE‘?or the
Tav ebsolute rO s Dim from £C At all

in any capao oes not follovw from
This thet, Peceuse he, in violetion of the lav,
aoted as & judge of the election, it should be
declared mull and void es to that precinot.

It seems to uz that the question es to the
validity or invalidity of the election should
be determined as though he hed not &scted at
all, Iin the absence of any allegation that he
did anything that would tend to change the re-
sult. In this viev the slection in that pre-
cingt should be regarded as having been pre-
sided over by only one judge, for the county
commissioners! court wvas required in voting
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precincts, vhers thers vere less than 100 vot-
ors vho had paid their poll tax eand received
“their certificates of exemption, to appoint

. two reputadle men, who were Qualified voters,
as judges of the election, and 1t will be
presumed that it performed this duty. Ve
are not prépared, therefore, to hold that,
because one of the parties appointed as Judge
was prohibited by the lav from acting as such,
vould vitiete, so as to render null, the elec-
tion as to such pracinot, presided over by
the other judge, who, in the absence of an
allegation to ths contrary, must be presumed
as dompetent to aot; for to so hold vould be
to disfreanchise &ll the qualified electors
vho voted at said precinat, wvithout it appear-
ing that the election vas in any vay affected
by bsing presided over by one judge, instesad
of tvo as required dy the statute. Ve there-
fore overruls the sssignment.” (Imphaegis ours.)

Your reference to the case of Chestnut vs. Wells wvas

noted; ve find two distinot cases on the cited pages of the

South Western Reporter. The first is Chestnut ve. Vells, (Tex.
Civ. App.) 278 S. W. 465, the second is Chestnutt ve. Wells,
(Tex. Civ. App.) 280 8. W. 351. Although the same parties ap-
pear litigant, the numbers of the cases sre different and they
appear to be separate suits. In any event, the Court of Civil
%ppoala in each cssge points out that the elections held wvere
special” ones end that the provisions of vhat i{s now codified

as Article 2940, Revised Civil BStatutes, being & part of the
Terrell Election Law, 4did not epply. VWe bslieve & further study
of the ceases vill sonvinge you of their inapplicability hers.
Ses, also on "specisl” elections, the cases of Walker vs. Mobley,
(Tex. Civ. App.) 105 8. V. 61; Ibid, (Sup. Ct., ensvering certi-
fied questions) 103 8. W. ¥90; Ex parte Anderson, (Tex. Cr. App.)
102 38, W, 727; Hill wa. Smithville Independsnt School District,
{(Tex. Civ. App.) 239 8. W. 987, p. 991; Miller vs. Tucker, (Tex.
Civ. App.) 119 8. W. (24) 92.

In the onge of Euff vs. Durfield, (Tex. Oiv. App.)
251 8., W, 298, there was a contest of an election held to fill
the office of county and district clerk of Willacy County at
the general election. The votes of fifteen (15) persons vere
objeeted to because the preesiding officer at the box vhere the
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persons voted vas also acting as postmester, and he alone wrote
his name on the back of each of the ballots. Holding that the
votes vere properly alloved the court stressed the point that
the presiding judge was not the postmaster "but merely taking
care of the office until other errengements wers made,” -

The most recent case ve have found is that of Nesbitt
ve. Coburn, (Tex. Civ. Apr.) 143 8. ¥W. (24) 279. Oppcaing candi-
dates for the Democretie nomination for Ccounty Commissioner be-
came parties to & conteat following the second primary of 1940.
The facts and contentions on the point sufficiently appear in
the following quotation from the opinilons

"Appellant contends that all of the
votes cast at the Donie voting box, vhere
appellee received & vast majority thereof,
should have been held illegal and not count-
ed bescsuse the party vho acted &s the pre-
siding judge of said voting box had not been
properly eppointed the preeiding judge there-
of. It does not sppear that such party had
been expressly selected by thes Democratic
Executive Conmittee of the county to hold
the election on the occasfon In question.
However, it does appear that he was the
Demooratic committeeman from that precinct
and that it had been the custon for Ye&rs
for each precinct chairman of 2aid county
to serve as the prestfding judge of the elec-
tion in his precinet. The rule seems to be
that the statutes with reference to the man-
ner of appointing election officers are
directory and that irregularities therein
vill not affect the validity of the election.
In such cases where there is no protest on
the part of the voters, they will be held
to have ratified the illegal appointment or
unauthorired sssumption of authority of the
party vho serves as such election Judge,
Hill v. Smithville Ind. 3School Dist., Tex.
Civ. App., 239 8., W, 987; Deaver v. State,
27 Tex. Civ. App. 453, 66 8.W, 25b6. It does
not appear that there vas any protest on the
part of the voters with reference to the
presiding judge 1m the voting box in question.
We therefore hcld that the court 4id not err
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in refusing to hold as illegal the votes
counted at said Donfe voting box."

- From the above authorities and others exemined by us,
ve think it extremely doudtful that the same result would be
attained vhere a county chairman's eligibility should be chal-
lenged. 1In every case examined by us (and after extensive
search ve have not found one involving a county chairman), the
courts have said upon ocontests being brought after the election,
that the burden rests upon contestants to shov that the results
of the election vere affected or changed by the irregularity or
departure from the statute. Ve can conceive that such & rule
vould be considered safe and sound insofar as applicable to
election judges or clerks vhose duties are largely ministerial
and vhose work can be checked by other persons vhose eligibility
vould not be in question, vhereas a different conclusion might
vell be reached in the case of & county chairman, the nature of
vhose dutlies as fixed by lawv necessarily involve many acts of
official discretion, as well sz other ects of ministeriel func-
tioning. Ve deem it unnecezsary to attempt to list here all of
these, but suffice it to point out that he is the presiding of-
ficer over all meetings of the county comittee; he is furnished
in advance of elections the lists of Qqualified voters; he is the
recipient of the returns of election and custodian of every one
of the ballots ceast at the election; he declares the result, and
certifies same to other proper officlials; he presides over all
county conventionss he is by virtue of his office an ex-officio
member of all distriet executive committees of his party; he
collects and disbureez the expense money needed to conduct the
Primaries; he appointe the precinct presiding judges vith the
aprroval of the executive committee: in general elections he may
eppoint supervisors ~- in short, he is one of the most important
cogs in the machinery of our eloction system. With jJust & little
"slip” here and an "insdvertence” there, he can, unless of un-
Qquestionable integrity and conscientiocus devotion to the high
trust imposed upon him, in many and various ways diarupt the
orderly and homnest procedure contemplated by the lawmekere to
insure the purity of the ballot -- the strongest corner stone
in omr structure of a free government.

A deputy sheriff certainly holds an "office of profit
or trust” under the lavs of this Stete. He is 80 recognized by
both the atatutory and the case lav of Texes. He is appointed
by the sheriff, to "ocontinue 1in office” during the pleasure of
his prinocipad; he haa pover asnd authority to perform all the
acts and duties of the sheriff himself; he must take the official
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oath. See Revised Civil stetutes, Articles 6803, o870, 3884,
3891, 3902, 2102; Code of Criminal Procedure, Articles 20, U4;
M:ller vs. Alexander, 13 Tex. 497, 506; Towne vs. Harris, 13
Tex, 507, 51?; State vs. Brooks, 82 Tex. 62; Murray ve. State,
O 5. W. (2d) 274; 34 Tex. Jur. 601,

It seems s0 self-evident as to be trite to say that a
deputy sheriff has a vital and personal interest in the outcome
of every election affecting his principal. Hia name may as vell
be on the ballot, for with the defeat of his sheriff he cesses
12 be such officer, losing not only his title and office but his
emolumente &s well.

We agree vith your conclusion that a deputy sheriff{ 1is
not gqualified to serve &s & county chairman of the Democratic
part, .

We further believe that under the authorities herein
discuswsed, he could unquestionadbly be ocusted from serving or
attempting to serve in such capasity. Upon the proposition you
asgert that 1f one vere to do 30, the slections would be valid,
absent proof of irregularities or fraud, ve express no opinion
at this time due to the utter leock of any such case having ap-
peared as coming before any appellate court of this State. It
is difficult for us to conceive of the electorate permitting the
question to reach that stage, or for the officer in question,
vhoever he may be, to insist upon 1t.

Yours very truly
ATTORNEY QENERAL OF TEXAS

o Ben famin Woodall
e R Assistant

BH:RS_

‘ ) l[;‘(; t'— L

T ELE XN

kel

//// 42¢¢4¢4¢ Zﬁz& %;Lf r



