THE ATTORNEY GENERAL

OF MTEXAS
AUSTIN, TEXAS

Homorable CGeerge M. Sheppard
Comnptreller of iec Accounts
Austin, Toexas

Dear Birn Opinien No. 0-3950

Re; Computation of the Texas
Iaheritance Tax ia & case
where <ubsequant to the time
the testator makes kis will
len his property te his
survi spouse, & child {s
bora, also subsegquent to
kis death 2 second child is
bora.

We are in receipt of your latter of September 1,
194], in which you request the epinion of this department as to
the application of the Texus Inheritance Tax Law teithe facts
set out tharein as follows: !

“Jeneph J. Hebert died & resident of
Beaument, Jeffersoa County, Texas, en or about
the Tth day of Mareh, 1940.

*Ths decedent and his surviving widow,
Annie Lee Mebert, exscuted a joint will, a cipy
of which is included in the office file furnished
for your infermation. Under clanse three, the
decedent willed all of his preperty teo his sur-
viving widow to be eceupied, enjeyed, conveyed,
expended and encumbered by and during the life
of such surviving spsuse as such surviver shall
desire, and that at the death of such syrviving
spouse any property remaining undisposed of
shall descend as under the Jaws of descoxt and
distributien of the State of Texas, subjset, bow-
sver, to the furthar previsions eof this will. The
decedent laft surviviag hixn in addition to Annie
Lee Hebert, his surviving widow, one sen, jose
James Hebert, whe was born September 21, 1936.
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Omn May 13, 1940, a pesthumeus ¢hild was bora
aamed Benj. Chapman Hebert, whe is still liviag.

“The representatives of the estate contend
that the tax should be computed under a distribu-~
tion of a life estate te Annie Lee Hebert, surviving
widew, and the remainder distributed equally be-
twena the two aew liviag children and they and
cach of tham be assessed a tax ea their taxable
part of the estate, U any.”

Apparently the represeatatives of the estate are making
the contention that rtitle §293 of the Revised Civil Statutes is
applicable in this case 30 that both of the childrea born subséquent
to the time the will was originally made by the testator would be
antitled to participate in the preceeds of his estate, Article 8293
preovides as followa: :

“Every last will and testamnmeat made when
the teststor had ne child liviag, wharein any child
he might have is net preovided for or menticned, i
at the time of his death he shall leave a child, or
leave his wife enceinte of & child which shall be
born, shall have no effsct during the life of such
after-bora child, and shall be void, unless the child
dis witheut having beea marrisd and before he shall
have attained the age of twenty-one years."

The facts in this case gualify e will under the first
portion of Article 8293, supra, as ene made by a testator when he
had no child living. The enly question arises ever whether or aot
the will “meatiens or provides for® any child that he might have
in the future.

Paragraph 3 of the will of the deceased reads as follows:

“It is our will and desire and the will and desire
of each of us, that the surviver of us, Joseph J. Hebert
or /nnie Lee Hebert, as the case may be, shall have
snd ba entitled to receive, and there {s hereby be-~
queathed te such survivor, all of the right, title and
estate that the pre-deceasing spouse may have in and
to allpreperty ef every kind and character, real, per-
sonal or mixed, of which such predecesssd spouse
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die, hodnlpcuuu‘ sither in his
“‘n separais right or in commuaity, te be
mdnd uby-uhcmm:aduh

'1

posed
of shall descend as undar the laws of descent
and distribution of the State of Texas, subject
however, to the further provisieas of this will.*

In the above quoted paragraph the deceased left all
of his property of every kind whatseaver teo his surviving spouse
to be eccupied, enjoyed, conveyed, expended and eacumbered by
herduring her life time as she may see fit, and further provided
that if any of said preparty remained at the time of the death of
his surviving spouss that the same sheuld descend under the laws
of descent and distribution of the State of Toxas,

Paragraph § of the decedeat’s will provides as follows:

“It is our further will and desire and the
will and desire of sach of us, that ia the event
of the death of us simultaneeusly eor ia the
eveat our deaths shall be 50 asarly cemcurreat
that no administration could be had under this
will of the estate of the {irst decedant by the
survivor of us as executer or exscutrix, then
and in that evesnt all property of every kind and
character, real, personal and mixed, whether
separate or community, of which we may dis,
ssizsd and possessed shall pass to and vest in
eur child or children, i any, share and share
alike, and {f said child or children, o7 either
of them, shall be under the age of twenty-ons
years then and in that event that part of our
estate to which such minor child or children
is entitled to receive shall be held in trust by
our exscutor to be hereinafter named, uatil and
sfter such minor child er children shall reach
the age of twanty-one yvars whea same shall
be delivered to it or them ia full. It is our de-
sire, however, that our said executer shall, and
it {s hereby authorised and empowered to expend
se much of said minor child's or children's
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interest in sald estate as may be neces

for the reasenable support and education
sush miner ehild or children ruh. the ay-
rival of its or their majerity.

In said paragraph § of the decedent attempted te
take care of the situatisa where his surviving spouse weuld
die either simultanseusly with him or se ssarly cencurrent
that no administration could be had under the will, In such
evaeat it was the decedent's desire that all of his preperty
pass and vest to his children, if any, provided further that
of his child or childrea were under the age of twenty-ene
years that a trust should be created to hold such property
until said child or children attained their maejority.

The question in this case is whether the provisions
in paragraph 3, above quoted, are sufficient so that it may be
said the possibility of the decedent having children was “men-
tioned” {n his said will withim the mesning of Articie 8293, supra.

We believe that this question has been answered by
the Supreme Court of Texas in the case of Pearce v. Pearce,
134 S.W, 210, In that case the decedent’s will contained the fol-
lowing provisions:

“Item 1: 'Te my husband, James E, Pearce,
1 be queatk let 12 and adjacent ene-half of lot 11,
block 108, eity of Austin, on which sur hame is
built snd which are my individual preperty te-
gether with any and all rights to and interests in
the buildings and imprevementis that may exist
on said let and a half at the tims of my death; the
same to be held by him in fee simple without condi-
tion.’

“Item 2: ‘'l bequeath te my husband Jamses K.
Pearce, my interest in 1080 acres of Kislin and
other surveys now ewned jeintly by my sister Lillian
and myself, together with all the buildings and im-
provements upen and appurtenant to same to be
held a.u% enjeyed by him in absolute right and e
simple.

“Hem 4: ‘I bequeath my one~fourth interest
in the hamestsad lots of my father's estate lots 7,
8, and 9 in block 108, city of Austia, te my mother;
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in case of har death previous toe my owa to my

twe sisters, Lillisn and Maude.
horp te my bedy,” ” (Underscering eurs

The last seatencs ia ltem 4 which previded that
said item was to be aull and void in case of living {ssus being
bora to the decedent’'s body was the caly time that the pessi-
dility of children being born was referred to by the decedent
in har will, The court stated the question invelved in the case

-as follows:

: “It is the contention of the defendant in
error that she was asver ‘mentioned’ {n the will
of her mether, as that termw as intendrd to be
construed in the law; mer was any provision made
for her. This view is antagonized and resisted

by her father, who claims that she was both men-~
tioned and provided for in the will. We think there
can be no doubt that, as the law meant that term
to be understoad, she was mentiened in the will,
even {f it could be held that she was not provided
for {n same, and that there was no revocation, and
that the estate passed in fee simple to her father,
James E, Pearcse. . ."

The Supreme Ceurt in arriving at the eoaclusion reached referred

to the sumerous decisiens of courts of sther states for the purpose
of setting out the test mgloy.d by theme~that {s whether or not

the child was “mentioned” within the meaning of Article 8293, supra,
depanded on whether frem a reading of the will in the light of all the
circumstances it appeared that the fallure to make provisions fer a
child being born was not dus to inadvertence or overnight. The ceurt
referred to the case of Chicago, B & Q.R.Co. v. Wasserman, 22 Fed.
872, and stated as {ollows;

®. « « That case is distinguishabdle from the

one at bar in other impertant respects. Ths will
{s set out at length in the opinion and contains no
kind of cefe regs fn

r to the possibility of an;
whereas, in the case befere us; in tho fourth clsuse
copies above, Mrs. Pearce seems to have had in
view the contingency of having living issue born of
her body. When the difference in the statutes is
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censidered, and whan we test tha Wasserman
Case, supra, by the recitals of the will there
considered, the difference is demenstrable.®

(Underscering ours)

The court referred to the case of Bresse v, Stiles, 22 Wi.-. 120,
and stated as fellows:

“v « « While in that case the will is net
set outo.tlcn‘th aummaryottt- terms {s
4 is 3 L

The court referred to the case of Waterman v. !{avkhu 3 Me.
156, and stated as follows;

®. + « The opinion ix that case also con-
tatu th. lunﬁicnt rcmu-k that: M

cf cxprtuimould hdteatc the eontruy .
(Underscoring ours)

The court referred to the case of Heckamith v, Slusher, 26 Mo.
237, and quoted from the Bupreme Court of Missouri in said case

as follows:

¢ « +'This proviaien of the statute has been
several times before this court for judicial con-
struction, and it may new be considered as settled
that the sehject of it is to preduce an intestacy onl
when the child or the descendant of such child

m Eunltud;
EW gremmﬂg om an n

The ceurt quoted frem the opinien in the case of Guitar v, Gordon,
17 Mo. 408, and stated as foliows:
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® . . The object of the section must be
berne in mnind. [t is ot ts prevesnt parents frem
disinheriting their children, but merely to make
provisiea for these, EVE -
tiopally emitted, . * (Underscoring ours

The Supreme Court then 1aid down the test to be applied to »
situatien such as we have heare in this case and stated as fol-

lews:

*K sheuld be remembered in this case that,
as we have seen, the preperty in question was the
separate estate of Mrs. Pearce. Under the law she
might deed same, when joined by her husband, to
any perser for any consideration satisfactory to
her, and no child or chilizen could cemplain, Under
the law she is autherized to direct tha dispesition
of the samse by will, either te the matural objects of

her bounty, er to dedicate it te charity, or to convey it
to strangers. And her right se to do cannoet be abridged

or denjed unless inkibited under a fair censtruction
of the statuts relied on. We think the true construction
of the word ‘mentioned,’ in article $, is not des-

ignation by same, but means raferreqd to or having
mind, and as indicating that the child was jn her

memory, asd that jll was made with reference
te its possible existence and early birth, and that |
w ot overlecked or forgett m other words, the

true interpretation of the statute is that it should ap-
pear esither that previsisn should be made for the child,

- or that, i ne provision was made for such child, jt
rem the w, reted in the light

In our case the decedont left his preperty under the terms
_of paragraph 3 to his surviving spouse. Hewever, it is our opinion
from a resading of the will, and eapecially paragraph 5 thereof, that
the decedent's children, {{ any, were entionsd®™ in the will, It is our
opinion that paragraph 5 shows cenclusively that the possibility of
children being bora was had in mind when the will was executed by
the decedent, yot he prefers to lsave his property to his surviving
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speuse whichh ¢ had a right to do under the law., Therefore

it is our conclusion that Article §293, supra, has ne appli-
cation to the will in this case because the pessibility of
chiliren beaing bora was recogaised by the decedent and he
“mentiens® them in his will within the meaning of said article.

The further contention is made ia Ghis case that
an inheritance tax sheuld net be impesed against the surviving
spouse because she is ast given fee simple title te the prop-
erty under the tarms of the will. In paragraph 3 of the will
the surviving spouss recsives all the right, title and estate
that the decedent had in all of his property of every kiad and
she was given the ﬂxn to eceupy, enjey, convey, expend and
sncumber the same during hor life thne. If any remained at
her death the sane was to pass under the laws of descent and
distribution of the Stats of Texas. We call your attention to
Cpinien No. 0-2351 of this department ia which we considered
ths provisions of a will which read as fellows:

® ‘SECOND: ~ 1 give, devise and bagqueath
uate my wife, Mary Pettibone, all of my preperty,
real, personal and mixed, and wheresoever situated,
of every sort and description, with full power to
sell convey sad dispose of same, or any party
thereef, as she may desire, and at any time and in
such manner and upen such tarms as ahe may elect,
and with full pewer in the premises t¢ convey thé
absolute fee simple title therete.

® ‘THIRD: - It is my will and desire that wpon
the death of my beloved wile, Mary Pettibone, should
there remain any of said property in her pessession
not dispesed of or used by her, such remaiaing prop-
erty shall pass to and become the preperty of my
daughter, Mary Lednum Poele, now of New Yorjk,
New Yeork.'* o

In that epinion addressed to you we held that the total
amount of tax should be assessed against the wife of the decedent,
despite the fact that by the texrms of the will she got something less
than a fee stmple title to the property. We believe that that opinion
answers the question i the case you now submit to us. In this
respect we fail to note any distinction betwesn the Pettibone will
discussed in Opinioa No, 8-235]1 and the Hebert will diacussed {n

this opinien,
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You are advised therefore that in our epiniea the
Taxas lnheritance Tax sheuld be asseaned on all of the prep-
erty against the surviving spouse ia accerdance with the terms
of the will as written by the testater.

In answeriag this questiea we have treated the {s-
sus of the validity of the will as written as a matter of {irst tm-
pression despite the fact that oa the 26th day of Mareh, 1940,
tha Probate Court of Jeffersen Ceunty, Texas, probated the
will of the decedent and stated in said erder that the surviving
spouse was entitled to all of the testator’s property te the entire
exclusion of the childrea borm subssquent to the time the will
was exscuted. #e do so for the reasen that such a provision
in an order of a Frebate Ceourt prebating a will is of no force
and effect in a situation where the children undar ~rticle 8293
supra, are in fact entitled te a participatian in the estate of the
estator. See Burtoa v, Conmecticut General Life Insuranee Com-
pany, T2 $.W.{2d) 318, by the Fort Worth Court of Civil Appeals,
writ of error refused by the Supreme Court, and Caonroy v.
Conrey, 130 Tex, 508, 110 8.W,(2d) 568. We have therefore con-~
sidered the rights of the children under /rticle 8293 without any
referemce whatsosver to the portion of the Probate Court order
which attempts to exclude the children from amy participation in
the estate of the testater,

Yeours very truly,
ATTORNEY GENERAL OF TEXAS

By s/ Billy Goldberg
Billy Goldbarg
Assistant

BGiLM;v

APPROYED OCT 7, 1941
s/ GROVER SELLERS
FIRST ASSISTANT
ATTORNEY GENERAL
APPROVED;
OPINION COMMITTEE
BY BWE, CHAIRMAN



