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*Customarily bottles of beer and sls or malt
liquor as s0ld through dispeasing estadlishments
are ocooled through smersion in 1se and weater.
Other sales are made in packeges, eithar in single
bottle lots or ctherwise, where consumption of the
product 1e not desired on the desler's lisensed
premires.

*The Texae Liguor Control Aot requires to de
affixed to the containars of malt liquor proper
tax stamps evidenoing paymsnt of the tex. In the
ssse of sle, such stamps ere afrfixed to the erown
of the bottle, FExtensive sxperiments have failed
to discloes the availadility of eny type of tax
staxp whiol. when affixed to 2 bottle emersed in
water will not beooms detached after a reasconadls
veriod of soeking., Our regulations require that
desalocnmanis stanps, which appear tc be the nost
sdhesive, b affixed to esontsiners of sle, dut
such stamps after smersion for a short length of
time more frequantly than otharwise beocme dstasghed
fron the eontainer and when the bottle is sold no
such tax stemp eppesrs thereon,

*Harketers of ale in Texes have petitionsd
the Texas Liquor Control Doard to require s stamp
to be arrixed tec ele conteiners identical o th tha
practics of affixing stamps to ceatainers of beerg
thas is, to the gase Or carton oomtaining indivie.
dusl bottles. The Texes Liquor Control Aat provides
that the Roard shall have the power t¢ relax the
requiremsnt that stamps be affixed to bottles or
containere when in ita Judgment 1t would be im-
practicadble %o require the affixing of such stamps
on the bYottle or sontainer. Thers sppears in con-
peotion with this question no 1nyraotioabi1tt{#in~
volved in the arfixing of stemps to the comtuiners,
but in actusl prectioe there ia an impractioability
in expeeting the stamp when 30 sffized to remaln
effixed until the sls is s0ld to she eonsumer,

,  *Involved in this question i likewise the #x-
pense ta the fiate in providing stempa for individusl
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" bottles as coupered with a greatly reduced expense
if tax stenps Of proper denomination were affixed
to cases or cartons. It may be readily seen ihat
affizxing twenty~four individual stamps to bottles
would be greatly in excess of the cost of alffixing
one gtunp to m cese representing the tax requlred
to be peld on the aggregate nurber cof dutiles van-
talned thereln.

*The Board ls now considering requesta thet
a regulation be sdopted requiring stemps to be af-
Tixed tc cases or cartuns in lieu of individual
bvottle oonteiners. In connection with such a pro-
position, your opinion is requeated as to the fol-
lowing questions:

*], VUnder the eiroumstances presented with
no lmpractiomndbilisy in arffizing stemps to indivi-
dual oonteiners, but an impraetiosbility in antici-
peting that such stamps will continue to remain
affixed under ordipary marketing preacotises, iz 4t
your opinion thet legislsative suthority hes been
estadblinhed for the aloption and enforoemsnt cof
a reguintion requiring stempa to de affixed to osr-
tons or cases in lieu of ipdividusl dottle eouteiners?

2., If it is your cpinien that stenps may be
required to be affixed to eartons or cases, is it
within the suthority of tbe Texas Liquor Contrel
Bosrd to edopt and to provide tax stanmps of denomi-
nations equaling the spgrogate tex on individual
oontainere ccnteined within the corton or case in
1ieu of requiring to de affixed toc the cartou or
ocase the sepe number sné dsnominetions of stamps
that would othsrwise be affirxed to individual bot-
t1les or containers?

L »

L J - L ] [ ]

The answars to your questions depond upon the son-
strustion to be plagaé upon oertain provisions of the "Texes
Liquor Control Act®., fsid Aot is divided into Part I (ocodi-
fied as Artioles 666-), «t seq, in Vernon's Annotated Penal
Cote of Texes) and Pert II (codifled as Articles £67-1, et
seq, in Vernon's sinuotuted Fenel Code of Texas), Tart I

756
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deals with iatoxisating liquors gensrally; snd Part II deals
primarily with deer, )

“Alcoholic Peverage"” 1s defined in Article 666-3a
as follows?

»?ilooholio Beverage® shell mean sloohol snd
any beveresge oontaiining more than one-half of one
per cent of aloohol by volume which is cspable of
use for beverage purpossa, either alone or when
éiluted.”

*Liquor" i{s defined in irticle 666-3s as follows:

wttiquort shsll mesn sny slsoholio deverage
ocontalining elochol in sxocess of four (4) per centum
by weight, unless otherwise indicated. FProof that
an alooholio beversge is aloohol, spirits of wine,
whiskey, liquor, wins, brsndy, gin, tequilla, mes-
cal, habanero, or barreteago, shsll be primas facle
evidence that the seme is liquor es herein defined.*"

*Reer” is defined in Article 667-1 as follows:

"Phe term 'beesr' meens & malt beverage con-
saining one~half of one per sent or more of slechol
volume and not more than feur (&) per cent of
aleochol by weight, and shall not be inclusive of
any heverage designated by label or otherwiss by

any other name than beer.”

It is cur understending that “ele"™ gomes within
the definition of "aleoholie beverage®, and that it slsoc
oomss within the definition of "ligquor™ by virtue of the
fact that it is an alcoholic beverage ocntaining aloohol
in oxcess of four (i) per centum by weight. For that res-
son 1t does not cone within the definition of "“beer”. Both
vale” and "beer” are malt besverages.

*he tex involved in this guestien is preseribed
by Article 666-21, V.A.P.C., which reads in part as follows!:

“There 15 hereby levied and imposed on the
first sasle in acditlion to the other fess and
taxes levied by this Lot the following:

"
. @ . &
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- "(f£} A tex of riftsen (15) cents on esal
gellon of malt liquor eontaining slechol in exe
geas of four ( ) per ocent by weight.

"The term *first sale' as used in Article I
of this aat shell mean ent Iinelufe the first sale,
possession, distribution, or use in this “tate of
#ny and all liguor refined, bLlanded, manufactured,
imported inte, or in any other manner produesd or
soquired, possessed, or brought into this Ztate.

*Ihe tax herein luvied shall % paié by effixe
ing a stamp or stamps on each Bottle or eontsiner
of liquor. Taid stamps shall be affixed in striet
aceordanes with any rule or regulation promclgsted
in pursuance of this Act} provided, however, any
holder of & permit ea a retall dealer as that tewms
is 4efined herein akall Dde held liedble for any tax
due o1 any liquor scld on which the tex hes not
been P'l‘o

"It shell e $he duty of eash Derson who mskes
8 first sale of say liguor in this ate so affix
sald stamps on emch bottle or scntminer of liquor
ang to oencel the sare in acsordanss with any ruls
and regulation the Boayd, \e ‘ 1) bav

. —i T -
ta every eontalner zé sndod to be 8014 es an un~
broken package to the ultimete dustomer. . . ."
{(Undsrssoring ours)

Artioles 666~21s, V.A.P.C., Feads in part as follows)

e s o o« Btarps for malt liquors sontsining
aleohol iu excezs of faur (4) per sent by weight
shell be issued in multiples of the rate azsessed
for each twelve (12) fluld ounees} provided thet
wheres any such liguors are contained in eontsiners
of oma-fifth of & gellon, stewps shall be fssued
therefor at the assessesd rate for sash such type
of liguor; and provided further, that where eny
sach dissilied spirits ere contained in gontainers
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of one~-tenth of & galleon, atamps shsll be isaued
therefor at the sssessed rate for eaoch such type
of distilled spirita., It is further provided
that the taxes herein lovied snd essessed shsell
be paid end collested by stanps as provided in
this Section. . . ." .

In the cage of beer we are not faced with any gques-
tion as to the propriety of pleocing the stemps on the case or
ocarton, insteald of on the bottles, becsuse such privilege is

eoirioelly granted by the terms of paregraph (g) of Article
667-1 and paragraph (e} of irtiele 667-23, V.A.P.C., whieh
artiolea arply only to besr., However, the problem 1s more
4ifficult in the case of ale beeause the only statutory pro-
visiong thet control the question are¢ Artiocles $66-2)1 and
666-21a, quoted above. Ve think 1t olear thet in the case
of ale in & bottle the words "bDottle" and "gontaliner™ in Arsi-
ole 666-2]1 reans the roeceptacle in whieh the ale is immediate~
ly contained, The word "container” in that earticle has refer-
enoe to reoeptacles other than bottles in which the alcocholie
beverage might de contained, for example, jugs, kegs and cans.

We now nust decide how this question is affeoted by
the socntoence in sald above-quoted Article 666~21 that reads
ag follows: "“The Board shall heve power to relax the fore-
going provision when in its judgment 1t would be impreoctioadle
to require the arffixing of such stamp on the bottle or eon-
tainer". %We believe sall sentence gives the board euthority
to promulgate a resuletion direeting that sald stempe shall
be placed on cartons or cases of ale in the sume manner they
are placed on cartons or ocesgea of beer, In lieu of affixing
e stamp to each bottle, 1if the Board believes it is imprac~
ticable to require that the stenmps be affixed to the bottles.

A realding of the entire statute shows that this is
a sales tax, the tax belng lmposed on the first sale, The
payment of the tax is evidenced by stamps. "¢ bsllevs the
statuts allows the Board a diseretion in the method it uses
in ocolleoting the tax to the extent that 1t ocen presoribe
rules as to how the stamps shell be placed,

Article 666-21a, quoted a%ove, glves the Board
authority to provide stanps of denominetionz equal to the
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totsl tax due on the sale of wll the bottles in the ocams
or oarton,

Our zaswer to both of your questicns is "yes"“.

Yours very truly
ATPORNRY GENERAL & TFXA®
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