OFFICE OF THE ATTORNEY GENERAL OF TEXAS
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ATTORNXY GENERAL -
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m‘” Da “ gtl!" -
Genexral Manuger
Toxas Prison System’
Huntsville, Texas
Dear Siri | .
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I \weitld m- to know whether the Prison
Systenm has & right te grant the sasement they
are requesting., If the Prisen System does not
Rave the right e mne this sasement, what pre-
cedure must the Hsuston lLighting and Powr Cem-
‘yany take in order to sesure the easement they

ssire.”

NGO COMMUNICATION 1§ TO BE CONSTRUED AS A DEFARTMENT:AL OPINION UNLESS APPROVED RY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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~ww o An easement, thoagh incorporeal in' nature, ocu-
stitutes an interest in land whieh may be oreateéd only by
deed or grant, znd whatever suthority or power the Texas
Prison Board would have to convey such an easement would
depend, in the adbsencs of any specifis stetute to that
effect, upon its autherity in'general to gonvey land, or
any pur{ or interest thereof, oh istaunder its :urildic-
tieno 5 Teox. :uro pp. m. 777.‘;«

. ¥ rhe.Texas Prison Board 1s\s Stste agenoy crested
and employed by the State for the purposs of performing the
duty of the Etate to incarcerate and cars for persons con-
victed of erime in this Btate. It derives all of its powr and
authority by delegation from the State; and it has no power’
or dutier except thoss whish are clearly set forth and defined
by the Conatisusion and statutes of Texas., 37 Tex. Jur. p.

6’; 1l Tex., Jur., Pe ’6’- \_"- )

Lihp similar sudordinate State agencies, the Texas
Prison Board, .unls.ss 30:1!’1«117 suthoriged by Texas laws,
hes no power of authority to eonvey any eof the property

placed under its Jurisédietion to be used in oarrying out the
duties delegated to it, 37 Tex. Jur. 950,

muumu r of the Texaa Pr.tio_n Board, if ’
to éispone of mg‘ori 8 property may be found under Title
108, irticles 6166 through 6203g, Vernon's Annctased "Civil
Statutes. ‘ _ ,

Artiole -‘_6166;. ‘lnrg‘;‘i‘,\x‘mnd‘g as follows:

. "The Texas Prison Board, together with the
menager hereinafter provided for, shall be vested
with the sxelusive managexzent ani sontrol of the
Prison System, and all properties delonging there-
to, subjeet only to the limitations ‘of this Aet,
and shall be res ible for the management of. ,
the atfeiys of the Prison System snd for the jrop-
or oare, treatment, Peeding, elothing and manage-
went,of the prisoners sonfined therein."

: Under the sbove quoted statute the Legislaturs
plesed full control of the Texas Frison System in the Texas
Prison Board, but sugh "gontrol™ is limited to thome powers
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which have been expreasly set forth and defined by the Leg-
islature, and such powers as must nesessarily be 1ied
from the expressed powers, Xéwards County v, Jennings, (Oiv.
App. 1895) 33 8. W, 585, | |

The above quoted statute doces not, of course, son-
for upon the Texas Prison Board any authority to grant the
negessary oasement. | '

We have given special consideration to Artieles
6166-0, 6203-a, Seetions 1, 10, and 6203-4,

Article 6166-0 authorizes the Priaon Board to lease
real estate for asricq;tnrnl end grazing purposes,

Under Artiecle 6203-a, Bestion 1, a Board for Lease
of Texas Prison lands is created and authority is conferred
on it to lease Texas Prison landz for oll ané gas development.
Section 10 of said Artiecle providea that "said Board shail
authorize the laying of pipe lines, telephone lines and the
opsning of such roads over the Prison lands as may be deemed
neceasary for and insident-te the purpose of this Aet,* N

Article 6203-d4 specifically authorixes the Prison
Board to grant right-of-way easements for irrigation canals,
ditches gntorals._otc.. to persons or companies engaged in
the ;rrigntion‘husin-ll. _ <

- 7 A carseful examination #f thess statutes will dias-
close the sbsenas of specifie suthority in the Texas Prison
Board to grant the eassment gontemplated and in our opinion
none of the statutes may be so construed as to authorize
the Beard to sxereise such a power, '

Therefore, it is the opinlon of this department
that the Texas Prison Board doces not have the suthority to
grant or convey the eassement right-of-way desired by the

Houston Lighting and Power Company.

b We have given consideration also to Article 6715,
Vernon's Annotated Civil Statutes, wherein authority has
been given to the Texas Prison Board to grant an essement
soross Texas Prisen farm land to the Texas Highway Depart-
ment for highway purposes whare oongent of the Board and the
Governér is obtainsd: - Thii statute 1s obvicusly inapplieabdle,
4 | '

in
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~ Further researsh -has uno;guroa,no‘ntatnto wherein
the Legislatire has vested\in the Texas Prisen Board or
any similar subordinate State agensy the authority to. grant
an easement to an eleotric power company for the purpose
of placing its poles and transmission lines on lands owned
and used dy the Btate, ' .

‘ : Therefore, it is the further opinion ofthis de-~
partment that the contemplated essement could only be ob-
tained by an set of the Legizlature granting to the Houston
Lighting end Power Company the same or investing in the
Texas Prison Board or other similar State agency the speesif-
ic suthority to grant the easesment desired.,

Yours itgy truly A
APPROVED OCT 16, 1941 ATTORNEY GENERAL OF TE:!S

(signed) Orover Sallpru .
FIRSY ASSISTANT By  (s1gned)
ATTORNEY GENERAL ' ' Glenn R, lLewis
S | Assistent
‘ {signed)
| Chester E, Ollison
. CEOSIX - . A
APPROVED
OPINION .
COMMITIRR

BY B. W, B,
OHAIRMAN



