OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERrALD C. MANN
ATTORNEY GENERAL

Bonoradle Charley lLockhart
Btate Treasurer
Austin, Texas

Dear Sirs Cpinton No, O=4018
Re; Fa of Rradley oclaim and
3 ¢ cut of Settlesen
of Estates Fund, .

We sre in receipt of your lstter of Septemder 20,
in which you request our opinion upon the following gquestion:

Doss the State Treasurer ayve autlority to
pay to Clemons Leonard Eradley and Oscil May Bradley
the sum of $35,047.95, which is held imn the Settle-
ment of Estates Jund by the State Tressurer as the
unolained remminder of the estate of W, C. unt,
deasased, of Jack Oounty, Texns? _

‘A otmplete statement of facts together with gerti-
fieg soples of oertain fustrumants ascompanies your yrequess,

It appears that some time Betwesn 191V and 1924
We C. IHunt died in Jack County, Texas, leaving s will which
was sdmitted to probate in Cause ¥o. 3 in the County Jourt
of Jack County, Tsaxas, ::{1.& Estates of W, O, mt, deceaned.
Said will pmku in part as followst

*Ths residue of my estate shall be divided
into § equal shares, and shall be distributed by
Ry sxooutor as follows: —--one share $0 the heirs
or Agnes Eradley, decsased . ev-.* .

. Oliver lLov who was named in the will es execu-
tor was appointed "a tretor-withethe-will-annexed™ and
a8 such his finsl ageount was approved. On the 17¢h day of
April, 1984, the scurt entered its order for finsl distridu-~
tion Of the estate which order reads in part es follows:

*s o othe court . . « finds, thet the feol-
Jowing nemed perscns &re ontim& $0 wame in the
following respective interesats or portions, to-wit:
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“Lura C, Burnam, Anna K. ‘nnrbor. l-u A S
Yarxis,-and ¥m, X. Bradley and Olint Bradley, ‘
ap the helirs of ignea Bradley, decesseld, one~ \
£1f8h that is to Say to eash of these five heirs.
one tmty-ﬂtth eaoh;

wAnd it further aypum that the um
Clint Ersdley has not appeared and is not repre~
" sented in 8 oourt, and that he cannot be found
by ‘the tdniniatntor. and his residence and ed-
dress is n:&mun.

"It u th-rorcro ndaml 4 and ordered by
hand Tepres .tin:h:: %ﬂm portion 6f
. represen e ar on @
.Olmmmytoupl 40 the Trea of the
:z of Texes as jprovi n Artisle va of
's 'oclwhto Texas Statutes, 19&'

_Artiele 88378, Vernen's Coemplete Texas sntnm . *
1920 {m inoluded in Article 3844 tle 54, Gh; 28, n.c.s.. \
%9&5) rzmug to tho Bettl.mt of Estates fu« voals &
ollowms =

. “pon thc settlezent of the final aceount of
any sxsSutor or administrator, if the heirs, u-
vizees or legatees of the estate, or ansignees

any of Shem; 40 not appear or &re not mmnﬁu
in the sourt; and there are any funds of such ese
tate rmlning in the hands of ths exsoutor or
adainissretor, it shall de thu duty of tm nouty

: to antcr an order npon the
sxssutor or administrator to pay sus “&mn
te the treasurer of the state.”

we understand that the mopney in question amounting
to $35,847,.95, was formarded to the Tressurer as direstel dy
statute and the order of she ogurt, and was xeceived by the
Treasurer on May 18, 1934, -

" Money so fdeposited with the Treasurer is not a
rt of the State Treasury but 4s a trust fund to be held
y such officer for ths benefit ot 4he persons nnuthd
thereto, mion ws Loskharts, 114°8. w. (&) 216. -
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At this point-we esll attention to the following
statutes under Title 54, Chapter B6, Revised Civil Statutes
of 1988, which provide the proosdurs to be followed to ye-
cover money 80 paid ¢to the Treasursy,

"Artiole 26852, Vhen funds of an estate have
been paid to the State Treasurer, any heir, de-
vises or lagatee of sush estate, or thelr assig-

ness, cr of them, may recover the portion of
uuoh funds to whiech hn or they would have bheen
entitled.”

"Article 3653, The porson olaiming suoh
funds shall institute his suit therefor, by peti-
tion £iled in the county court of the county in
which the estate wes administered, against the
State Treasurer, utt!.ng farth the pontimr'u
rlgh& to mch rusu, the mm olaimed by

'mioh B854, the £ [ mch ‘patie
tion, the Olerk shall 1szsue a eitation for the
m‘y Atsorney ef the sounty o the Distriot
Attorney of the 4istriet to sppoar and represent
the interest of the State in sush suit, end it
shall b tw dutr of uch County or nutrict At=
tornay to 4o 86,"

"Article 8860, !ho county or distrioct ate
toinay, as the oase may be, shall attend to and
nxmuont the Intereats of tu Stete in all mate
tm -rining wader any yrovisien of this mpm »

wm.hh 3858, The mmtml in man mt
- sball b govarned by the ruless for other civil

suits; and ;houla intire sstablish kis
right t¢ the funis ola: hw shall bave & juig-
sent therefor, which shall n&tythamuntto
whioh he is mtlutd and & urnﬂ.od ugy
sush Judgaent shall sutfisiont sutbhority for -
ths Troasurer to pay the same.”

Fursuant $o the above statutes, on August n. nss.
Clenons Lecnard Bradley snd Oeoil Xay m-m{n
by DBar husbana Je Co Adams, filed an sotion in the émty

Court of Jask County, Texss, teing Cause Ho, 8380,
Clemoss Lsonard Bra&uy, s& al vs. mnu;r of the stata
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of Texas, t0 recover the adove montioned sum deposited with
the Tresasurer on May 15, 1924, Service of citation was had

- upon the Gounty Attorney of Jagk Gounty, Texas, who appeared
and answered on behalf cf defendants, 3aid petition refers

$0 the prooeeding in Csuse No, B8, Estate of Ww. . Hunt
deceased, and alleges the tmuctim in connection there~
with as above desoribed end that tie sum of $3,847.95 was

on deposit with the Treasurer as shown by the records of his
office. Without reviewing in detail the contents of the pebi-
tion, 1t was slleged that plaintiffs were the sole surviving
children of David Olinton Rradlsy, sli other children having
disd without baving maxried and without issus, nsmming ¢

and giving the dates of their deaths; that the reascn Dav
Clinton Bradilsy had not appesred to claim ss an heir of .Agnes.
Bradley usder the will of ‘¥, 0, Hunt in 1984 was that he had
died on November £1, 1908,-in the Gounty of Elwmore, State of
Idaho; that plaintirfs are the sole surviving heirs of David

© o 014nton: Bradley #nd entitled to receive the portion of the

" was adminis

© eostate of ¥, 04 Hunt whigh was set spart for David Olinten
-‘ '.muug:'and@m:lto& with the Treasursy, Plaintifls o:d
that they have juldgmens for §3,847.95, and that their rm,
to suwh funi de established, . B e

0n the 30th day of September, 1935, the Jounty

Clerk of Jask Ocunty, Tezas,entered juigaent in the sbove
sause wherein the eourt found thet piaintiffs Olemons Leanexrd
Bradley snd ﬁ‘uﬂfﬂl{ Bradlsy Adens were the sols surviving
echildren of Pavid O1 Bradley and his wife Mary MoNish
Bredleys that David Olinton Eradley was the son of ignes .
Eunt nnu-{ who was the sister of W. G, Bunt whoce eatass

¢ and will prodbated, in Ususe No. 683 ia the
Prabate Oourt of Jagk Oounty, Texas. That the Administrator
in said cause pald $3,847.95 to the Treasurer of the Stats
of Texss as the portion of sail Hunt estate whiah David Oline
ton Bradley as the acn of Agnes Hunt Bradlsy would have been
entitled to receive, and that David Clinton Bredley could
not be found when the Hunt estate was closed becsuss he had
dieé on November £1, 1908, It was further found that "Clomons
leonard Eradley and Cesil May Bradiey Adams ere the lawful
omners of the sum of $3,647,95, sams being the smount whiich
was paid into the Treasury of the Btate of Texes h{h;umt
procesdings a3 nbove mentioned, said pleintiffs be ol
titled ¢to seid sum in equel portions, that is sn wundivided
one-hplf thereof. ¢« « It iz therefore, ordered, ndjug-a,
and deoreed bty the .Court that the gaid Clamons Leona Rradley
and Oeoll) May Bradley Adams bs and they are hereby dedreed

$0 be the 2018 heirs at law of David Olinton Rradley, son
of Agnes Hunt Bradley, wio was the sister of ¥, O. Hunt,
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Geosased, end the lawful owners of said estate escheated to
the State of Texas in the sum of $35,847,.95, and theat the

h May Bradl
Admum 4o have and regover of ani from the Treasurer of
State of Texas, or the State of Texas, as the case may be,
in the sum of $3,847,95 heretefore eschested to the State
of Texas in that oertain Csuss Ro, 883 styled Estate of
W. O, Huat, deseased, heretofore psnding in the Frobate
Gourt of Jadk Oounty, Texas, said sum recovered, however,
to be without interest or ocosts.”

80 far as we are sdvised, no appesl or other at-
task has dsen made oa said Judgnent.

sherély after its rendition & certified copy of

this Suigmunt was presented to the State Treasurer but w

refused to pay sams for the reason that prior thereto, all
of the money paid to the Treasurer under Chapter £6, Title
84, Revised Clvil Statutes 1985, had been transferred %o the
GeneraX Revenws Fund and ocould not be withirewa c:wmw'
action of the lLegislsture. In Manion v. loakhart Be We

. sz) m i% was. held that this funi was erreneously transe

) ths Treasury of the State but should have been
held by ths Tressurer as & trust fund separste and spars
from the tresasury proper for the btemsfit of these ensitlad
to same, In Opinion Ko. 0+108, we ruled that the Comptrollar

" and Treaswrer sould not tramsfer this money from the General

Revanue Tund in the Treasury to the Settlemmnts of Estates

‘Fund without Legislative approwhtten& and that money held

in ths -Sattlement of Estates Fund oould bde-paid under Chape
ter 26, Title 54 without sdditional apprepriation by the

. Lagislature..

" ohe 48th Legislature enseted Semate Bill No. 188,

. Asts 40th leg., Vol. II, Sped. Lews, p. 738, which provides:

"SEOTICN 1, The Yreasurer snd Compiroller
of this Btats are hereby authorised to directly
transfer fyom the General Yund to the Ssttlemsnt
of Estates Fund, ths net smount of Kinety~three
Thousand 8ix FPandred Thirty-one sad 9 _
($95,651.99) Dollars. ' :

*SEC. Es. The fagdt that the sux above set
forth should properiy have been plassd in the
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Settlement of Estates m, but through error
was plaeed in the Oensral Yund, and the further
faot that the 3tate Treaswrer snd State Comp~
troller 40 not have authority to transfer the
moneys unless authorized by the x.oguhtm h

F 7 ws gy it s ot i an e ol sven e e B B

@0 §0, GCIVATES a&n CRSTESNSY alu &R ANPITEwAVE -

public necessity that tho amututioml Rulse

requiring d31ls to bde read on thures several days

in sach House be suspsnded, snd the same is here~

by suspended, and this Aot mum:.orrm and

boinromi'ronnuaﬁoriupnmp, ond it is
. 80 enacted.” * '

In cur opinion this Aet constitutes a sufficient
agthority and. tpprcprilum to transfer such money from the
Censral Revenus Fund to the Eettlesnt of Estates Fumd.,
¥e understand that the sum of §935,631.90 transferred by the :
adove ach sovered all acsounis srromsously transferred o -
. Genexal n-um. ineluding the mm hore in qmﬂ.u. : .

By order of the cmw oom of Jaek amv, ‘!m:.'
upen aoucn of plaintiffs, the recoxrd of the above 4essrided

' judgment was eorrested in its-erremsous deseription of the:

mtumm-mrwnmumottn- nom
nmn.mun'“ow' 50 &8 %0 umto
sam® &8 having sited . u«r Artiale 2% tmm't
Complete T.:lll sntn this connection we alse -
note that the otmkmul,y Placed Senate
BL11 Nos 188, Asts 48th lag., quoted adov mu'mﬂ.th
on Tscheats, ‘tnsteed of under Title 54, Tsiates of Dessdents.

, mtmt lﬁmuhmucdhwmr
the Oounty Court of Jask Gounty hed jurisdietion to hear
and dstarmine Cause Ho. es0 h sald eocurt, mn-huh plain.

tirfs bass their elaix Lfor payaent.

Artiole 3568 quhe above provides mt
the p-rm mmu h fands nnan'?iuusgo =

l\ﬂ.ﬁ

{3 arsey ef prmud. hx Art!.eh asu. '
It..'a mmm atmmmamumcmor
000.00, It was so held in Dodson v, ¥Wortham, (T.0.A.
ia writ denied) 45 5.X, 858, The resson being that Gone
at:.tntien, mtclo Vs | 16 provides that the County Oourt
shall bhave: ?- jurindietion of a Probate Court and trans-
ast all ss appertaining te degeased porsons including
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the settlemat, pertition and distridbution of sstates of de-
osased persons, The atatute gontempletes that the ault can
be drought in the eounty ¢ curt regardless of amount and is
constitutional "on ths ground that the county court has ob~
tained Jurisdioction of tha estate by the adminiastration, and
that the suit is & matter pertaining to swh edministration.*

: Article 3652, shove quoted, provides thet “a ’
heir, K devisee or legatee of suck estate, or thelr assigness,
or any of them™ may recover such funds, Were plaintiffs in
Cause Ko, 883, Jounty Qourt of Jeak CGounty heirs or legatess
of “suah estate™?  We think so., Thoss two olaimanta take
their interasts direstly under the estats snd will of W, O,
Hunt which was administersd in Jask County end not indirectly
through the estate of Clinton Bradley, father of these plain-
tiffs, upon whieh no administration was ever had, It will
be noted thet the Hunt will provided thet a certain portion
should go te "ths hoirs of Agnas Bradlsy deccasedv, Ws under-
stand that Agnes Bradley died subsequent tc the death of
Cliaton sy, who disd ir 1908, snd he was thsrefore net
& lsgates under tis Punt will so that plaintiffs would not
taks thyough him ¢r his estate by ordinary rules of dsscent
but were direct legatess ni the will as heirs of Agnes
Predley by subsiitution. Mopyv. Eaker (Com. App.) 24 B, ¥,
(2) 1. The County Cowr$ of Jaok County in the sult in 1938
was thersfore not 4istributing or settliag the estates of
Clinton Bradley which hed never been pending before Lt but
was pragseding to complets the administration ani settlemsnt
of the W, C. Hunt estate of whish 1t had Jurisdietion.

- ‘The County Oourt of Jaok County having jurisdiction
to deterzine the omership of the funsd by its Jjulgment in
Cause No. 830, atgha Clemons Leonard Pradley, et al vs, The
Treasurer of the 3tate of Texns, and said judgrsnt belng out-
standing snd never having been set aside, it is our opiniom
thet the State Treasurery 1s authorized to pa{hto Clemons -
Lecnard Bradley and 0seil May Bradley Adans the sum of §3,847.98
whiah is held in the Settleasnt of Estates Fund in agoordance
with the terms of seid judgrent, .

g - Yours very tmly
AFPROVED O0T. 30, 194) g :
(s} Grover Sellers ATPORNEY GENERAL OF TEKAS

Firast Assistant Attorney
General ,

. By (») Cecil C, Gammack
AFFROVED - Assistansg

Opinion Oommittes
By B'o?osa Chalirman
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