THE ATTORNEY GENERAL
OF TEXAS
GERALD C. MAWN AUSTIN 11, TEXAS

ATTORNEY GENERAL

Honorable George H, Shepperd
Comptroller of Publlo Accounts
Austin, Texas

Dear Sir; _ Opinion No., 0=4030

Res Does the stock transfer tax levied
by Artlcle XV, House B1lll 8, Acts,
Regular Session 47th Leglslature,
acerus upon the dellvery, in
Texasa, of shares of stock or a
forelgn corporation, to the
legates under a wlll or to an heilr
under statutes of descent end
distribution, where the tranafer
of such stock upon the books of the
corporation and all other trans-
actlons relating thereto, transplred
beyond the limits of the State of
Texas? ' '

Your letter of September 22, 1941, submita for our opinion the
following guestion: ‘

"T would appreciate your officlal opinion on the
following question whioch has been ralaed by the
National Assoclatlion of Seocuritles Dealers, Inc.,
Pistrict Commlttee No. 6, pertalning to Article 15, of
House Bill 8, this being the Stock Transfer Tax Law:

"In case of Inherltance of stock in a forelgn
corporatlon elther by wlll or by the statute of
descent and distribution, where the transfer ls made
cutslde the State of Texas, and the only thing done
Inside the State 1s the dellvery of the stock
certificate to the beneficlary, ls the transactlon
taxable?™ '

A mere dellvery, within the State of Texas, of shares or
certificates of stock of a forelgn or domeatic corporation is
a taxable transaction under the above-cited Stock Transfer
Tax Law, even though all other incldents of the tranafer,
that is, the agreement to sell, the sale and the transfer
upon the stock book records of the corporation, all transplre
extrastate. This was our holding in our Opinions No, 0-3594
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and 0-3713, based upon the plain text of Section 1 of the Act,
providing that "there is hereby imposed and levied a tax as
hereinafter provided on all sales, agreements to sell, or
memoranda of sales, and all deliveries or transfers of shares
or certificates of sTocks" etc. : ’

The Act expressly provlides and we have heretofore held there-~
from, in our Opinion No. 0-4028 to you, that the delivery only
In Texas, unaccompanled by any of the other incidents of a
stock transfer, of the mere legal or naked title to shares of
stock, or certificates therefor, in a foreign corporation, as
dlstingulished from the actual or beneficlal ownership thereof,
is a taxable event or transactlon. This i1s establlshed, wlthout
further argument, by the plain terms of Sectlon 1 of the above-
clted Stock Trensfer Tax Law, reading as follows:

"Section 1. There 18 hereby imposed and levied a tax as
hereinafter provlided on all ssles, agreements %to sell,

or memoranda of sales, and all dellverles or transfers of
shares, or certificates ol stock, or certificates for
rights to stock, or certificates of deposlit representing
an interest In or representing certiflcates made taxable
under this Section in any domestic or forelgn associlatlion,
company, or corporatlon, or certificates of interest in
any business conducted by trustee or trustees made after
the effective date hereof, whether made upon or shown by
the books of the assoclation, company, corporation, or
trustee, or by any assignment in blank or by any delivery .
of any papera or agreement or memorandum or other evidence
of sale or Gtransfer or order for or agreement to buy,
whether Intermediate or final, and whether Investing the
holder wilth the beneficlial interest In or legal tltle to
Such stock ol other certliiicate taxablLe hereunder, or with
THe possesslion or use uhereol for any purpose, or to
secure the future payment of money or the future transfer
of any such stock, or certificate, on each hundred

dollars of face value or fractlon thereof, three (3)
cents, ..." etc. (Underlining ours)

The transfer or dellvery of stock by an executor or executrilix,
to a legatee recelving such stock under a last will and testa-
ment, or by a duly qualified and acting esdministrator to a
distributes or neir in instances where the stock 1ls inherlted
under statutes of descent and distribution, 1s, in elther
contingency, the transfer or delivery of the legal title %o
such stock or certificate, as contradistingulshed from the
beneficlal interest therein or actual ownership thereof, so as
to be brought squarsely within the incldence of the above tax
levy, as indicated by the underlined portlons thereof,

Although our concluslon that the dlivery In Texas of the shares
or certificates of stock of a foreign corporation, under the
conditions and circumstances stated in your letter, is a tax
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able transaction, may be amply sustained by the bare text

of our Stock Transfer Tax Law, 1t is not amiss to refer to

the persuasive construction placed upon substantlally

ldentical tax measures of the Federal govermment and the

State of New York, by rules and regulations duly promulgated

:{ the administrative offlclals of these respective soversign-
a8

Article 34, Subdivision (n) of Regulations 71 of the United
States Treasury Department regarding sales and transfers of
stock (and simllar Interest) provides, in part, as follows:

"The followling are examples of transactions subject
to the tax:

”"
*8 o

”(n) The transfer of stock by an administrator or an
executor to the legatee or dlstributee."

Article XV, (16) of the Information Relating to the Stock
Transfer Tax Law Jlssued by the Stock Transfer Tax Buresu of
the State of New York, gilves, as an example of a taxable
transaction, "the transfer of atock by an executor or
administrator, whether to trustees, legatees or for other

persons”,

Tnder the above considerations, it 1s our opinion that the
delivery, within the State of Texas, of shares or certificates
of stock of & foreign corporation, 5y an e xecutor or executrix
to s legatee taking such shares under a wlll and testament,

or by an administrator to an heilr or distributee, inheriting
such stock under the laws of descent and distrlbution, would
constitute and be a taxable event or transaction, even though
such delivery of stock was the only act or thin% done within
this State, gncident or pertaining to the transler of such
shares or certlificates.

Trusting the foregoing fully answers your Inqulry, we are,

Yours very truly,

ATTORNEY GENERAL OF TEXAS
s/ Pat M. Neff, Jr.

By
PMN :FS/cg Pat M., Neff, Jr.
Agsistant
APPROVED DEC., 19, 1941
s/ Grover Sellers
FIRST ASSISTANT
ATTORNEY GENERAL APPROVED OPINION COMMITTEE, By BWB,
Co . Chairman



