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Dear 8Sir: Opinion No. 0-4043
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fully considered by this departmphit. Fe\quo odr T~

quest as followss

“Inglosed you will
annual fes report filed by
County -for the ysar 1§

hiol tint this county
was on a fee basis

tion of less then

‘0,000 Ankabitanya. The\last Foderel congus discloses

nore thap 20,000 peép. gunty, and under
Section 13 of (Artfele S\ s 5, all cbunty officials

are being salary. \The adove section provides
that ths-ninlm slary of mny)such officer ahall not
ba. less tha sy eayned as compensation by
him in Aia Q sarity Tor the fiscul year 193S.
<. woyd ANBNY bhe tolleuing quastion::

he inciosed report as & basis, what
un salary that can be patd the presgent

Shexifrd of Parker County, and is ex officio salary

paid \connldersd cempensation earned under Sestion

"My cangtrTuction of the Btatuts is that feesn
earned dbut uncolleoted should Ve conasidered in arriv-
ing at the minimum salary %o de paid to the Bheriff,
and further that ex offieiec salary should not be
oonsidered as gsompansation earned undey Beotion 18,

*(2) Where a county is operating under the
salary system can the Commissisgners’ Court legally
pay the county Sheriff a aneeirle saount per day for
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- food and a specific amount for guarding prisoners,

or, is it necessary that the aoctual costs of keep-
ing the jail be turned in =s an expanse of office
and pajid out of the Officers Sslary Fund."“

Seotion 13 of Article 39l2e, Vernon's Annotated

Texas Civil Statutes, reads aes follows:

"Sea. 183, The Commissiocners' Court in counties
having a population of twenty thousand (20,000) in-
habitants or more, and less than one hundred and
ninety thousand (ioo,ooo) inhabitants according to
the last preceding Federal Census, is hereby author-
ized and it ghall be its duty to fix the salaries of
all the following named offiocers, to-wit: sherifr,
assessor and ¢ollector of taxes, county judge, county
attorney, including oriminal district attorneys and
county attorneys who pexrform the dutiesz of distriot
attorneys, district clerk, county olerk, treasurer,
hide and animal ingpeotor. Each of said offiocers
shall b%e paid in money an annial salary in twelve
{12) equal installments of not less than the total
sum earned ss compensation by him in his official
capacity Tfor the fiscal year 1935, and not more than
the maximum amount allowed such officer under laws
existing on August 24, 19035; . . ."

Section 1 of Article 3883, V. A. T. C. 5., was the

law in force on Auguat 24, 1935, and reads as follows:

"Except as otherwise provided in this Act, the
annual fees that may be retained by precinet, ocounty
end &istrict officors mentioned in this Article shall
be as Tollows:

*l. In ocounties containing twenty rive (25,000)
thousand oxr less inhabitanta: County Judge, District
or Criminal Pistriet Attorney, Sheriffr, County Clerk,
County Attorney, Plstriet Clerk, Tax Collector, Tax
Agsessor, or the Assegsor and Collector of Taxes,
Twenty-four Rundred ($2400.00) Dollars each; Justice
of the Peace and Constable, Twelve Rundred {$1200.00)
Dollars each."- | -

Article 3891, V., A, T. C, 8., was the law in force

on August 24, 1938, We quote from said article es follows:
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'Each officer nnlnd in this Chspter uhnll rirat <.
out of the current fees of his office pay or de paid
the amount allowed him under the provisions of Article
36883, together with the salaries of his assistants
and deputies, and authorized expenses under Article
3899, and the amount nedcessary to cover costs of pre-
mium on whatever surety bond may be required by lew.

Ir the ourrent fess of such office oollscted in any
¥yoar 0 be more than the amount neseded to pay the
amcunts above specirfied, same shall be deemed excess
fess, and =zhall be disposed of in the manner here-

inafter provided.

“In counties containing twenty-five thousand
(25,000) or less inhabitants, Distriot and County
orricars named herein shall retain one-~third of such
excass fees until such one-~-third, together with the
samountes speciried in Artiole 3883, smounte to Three
Thousand Dollars ($5,000}. . . ."

Opinion No. 0-409 (oonferemce opinion No. 305%) of
this department holds that the Commissioners' Court in fixing
the minimum salaries of county attorneys under the officers’
salary bil)l should consider fees “earned" by the officers in
1935 rathar than fees 'oollcatcd' in that year.,

Opinicn No. 0-744 of this dapartnsnt holdo that 4n
determining "the total sum earned as compenaation for the year
1935", for the purpose of arriving at the minimum ‘salary to de
paid tha county attorney, that the Commissionere’ Court should
deduct from the total compensation earned, colleoted and un-
oollected, the expenses for the office ror the year 19635, which
were 1ega117 allowed by the Commissioners' Court for that year,
We quote from sald opinion ag follows:

"There was no provision of the statute guarantoc-
ing the officer he should rirst receive the amount
allowed under the provisions of article 3883, so the
officer hed to pay suthorized expenditures out of
the funds, coming into his hands, irrespective of
whether. the amount mentioned in the article was earnsd
.or ¢ollected. Therefore, the 'total sum earned as
compensation by him' waz the het total earned afterxr
payment of hie authorized expenses, The Legislature
414 not stipulate ‘earned by the office’ but rsther
*earned by him,'®
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On December 3, 1957, this department held in an op-
inion written by Honorable James K. Neff, Assistant Attorney .
General, addressed to Mr, Wm, J. Fanning, County Attorney,
Hopkins County, Texas, that in erriving st the correct minimum
salary to be paid ocounty officers under the officers' salary
bill that the Corwmissioners' Court should consider the amount
of fees earned snd uncollected, ag well as fees c0llected for

the year 1935. This opinion furtheyr he%d that an ex-officio

salery paid to aP:%§§Zoor for the vear shou e conslder-~

o n ayye y ng 8 COYYed! pimum to be {4 such officer.
We quote from the case of Kacogdoches County v, Win-

der, (Beaumont Court of Civil Appeals) 140 5, ¥. (24) 972 (writ
refused), as follows:

*The -following facts are without dispute:
Appellee, Winder, was the duly elected, qualiried
and soting County Clerk of Kacogdoches County dur-~
ing the years 1937 and 1938. Kacogdoohes County was
under the salary act law, Article 35912e, section 13,
Vernon's Ann. Civil Statutes, and Artiele 3891, R.C.S.,
Vernon's Ann. Civ, St. art. 3891, Under thepe stat-
utes, the salary of the County Clerk eof Nasogdoches
ounty wag governed he nininum of sa aarned
n 1985, and a maximum galary of $5,500. The County
ork of Nagogdoches Uounty 1n 1933 earned as compen~
sation of his office the sum of $3,286.16. On Jan-
vary 13, 1936, at a regular session of the Commission-
ere' Court, an order was entered by said court fixing
appsllee‘s eclery 2t $3,286.16, the amount earned as
salary by the county Jjudge of said county in 193S.
Later in eaid month, January 3lst, at a calleld ses~
sion of eaid court, his salary was fixed at §3,350
per year, On January 11, 19637, the commissioners'
sourt in reguler session fixed his salary at $3,000,
for that year, and on January 10, 1938, sald court .
fixed hie salary at $5,000 for said year. This was
286,16 less than the minimum salary for 1935, and
B0 less than the sslary es fixed by the order of

January 31, 1936, Appellee prayed Juigment for
$572.32, the difference between the $3,000 per year
for 1937 and 1938, and the minimum of $3,286.16 as
fixed by the order of January 13, 1936, or in the
alternative, for judgment for $700. of the order of
January 31, 1936, passed at the called session de
found proper. The Judgment was for $372.52.
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"We think the order fixing appellee's salary
- made at the regular term of January 13, 1936, was
in soccordance with the lew, and that the amount then
fixed as the annual salary of appelles, $3,286.18,
under the facts and the law was proper, and is oon-~
trolling here, Article 39l2e, section 13, Vernon's
C1 ri ary of County kg Ir

aws existing on ust 24 .
having presoribed kEe minimum emount of gpalary {the
official earninge in 1955) and that being shown tO
have been 33,280.18, the commissioners! court .
not _have the autho v to ignore this statutory pro-
sion of minimum salery and fix the palary at §3,000,
he provisions of the statute sutborizinz the com-

gaioner gourt t x the aaIag¥.at ani-aum not
g _than & certa and not more than a oer-

, . Arxticle 3895, Vernon's Annotated Texms Civil Stat-
utes, reads as follows: ‘ : ‘ .

"The Commissioners' Court is hereby debarred

from allowing compensation for ex~officio services

t0 county officials when the compensation snd excess
- fees which they are allowed to retain shall reach
'the maximum provided for in this ohapter. In cases
whare the ocompensation and excess faes which the of-
ficers are allowed to retain shall not reach the nax-
imum provided for in this chapter, the Commissioners®

Counrt shall allow somrensation for ex officio =srv-
W W R W A - gl YT v'-r'.‘- W WAR A WA - L X X B 5 A 4 MYa ¥

ices when, in their judgment, such compensation is
necessary, provided, sush compensation for e&x officio
services allowed shall not inareass the compsnsation
of the officlal beyond the maximum of compensation
and excess feer allowed to be reteined vy him under
this chapter. Frovided, howsver, the ex officioc here-
in authorigzed shall be sllowed only after an oppor-
tunity for s public hearing and only upon the affirma-
tive vote of at least three members of the Commission-
exrs' Court.” '

Opinion No., 0-3896 of this department contains & per-
tinent discusgsion of ex officio salaries apglicable.to oounties
having a population of less than 25,000 inhabitants. We quote

from said opinion as follows: T
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"Ie answer to your inguiry, you are advised
that it is the opinion of thias department that the
ex-0fficio compensation of the oocunty olerk must be
coneidered and acocounted for in arriving at the max-
imum annual compensation of eald clerk, The clerk
shall first out of the current fees of his office
pay or be paid the amount allowed him under the pro-
visione of Articls 3883, togethar with the salaries
of his assistants and deputies, and authorized ox-
penses under Article 3899, and the amount necessary
to oover the cost of prenium on whatever surety bond
may bes required by law, If the ourrent fees of such
office colleoted in any year ba more than the amount
needed to pay the amounts above specified the same
shall ba deemed excess fees and the clerk is permitted
1o retain one-third of such excess fees until such
one~third, together with the amounts specified in
Article 3883, amounts tc $3,000,00. In other words,
the aounty olerk is entitled to retain all the com-
pansation allowed by Article 3883, together with the .
. one-third exocess fees zllowed’ by hrticle 8891, until
suck cne-third, together with the amount spegiriod
in Article 3883, amounts to $3,000.00 per ennum. If
the compensation allowed under Article 3883 and the
excess fees allowed under Article 3881 do not resach
the maximum of §3,000.00 per annum, the Commissioners’
Court is suthorigzed to pay the clerk an ex-aofricio
ocompensation, provided such compensation, together
with the foes retained by him under Articles 3883
and 3891, does not amount to more than $3,000.00,
There can be no excess fees until the amount of $2,400¢
.00 48 reaches and the deductions which are allowed
by law are mrde. To illustrate, the county clerk can-
not take $1,400.00 as fees under Article 3883 and then
add the 31,600.00 ax-0fficio compensation to make e
total of $2,400.00 and then pay all fees coming $nto
the office as are authorized by lsw are excoees fees,
and thet he ie entitled tc one-third of the same. In
short, hefore the clerk is entitled to any excess fees
under Artivle 3891, he must first recalive as fees the
amount or 38,400.06 not including any part of the ex~
officio compsnsation after making the legel deduo-
tions as allowed by lew and after this amount has
been reached then the clerk is entitled to one~third
~of such exces#s fees ag provided by Article 3891 and
ae above stated if thie does not reach the total max-
imum of #3,000.00 per annum, the Commissionars! Court
may in ite discretion legally 2llow an ex officio com~
pensation provided such compensation, together with
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the fees retaipned under the above mentiocned articles
does not exoceed $3,000.00 per annum.” :

The report you snclosed whioh you state is 8 cor-
rect copy of the annual fee report filed by the sheriff of
Parker County for ths year 1935, discloses that the totel fees
earned by the sheriff (occllected and uncollscted) amounted to
the sum of $5,227.98. The report further shows expenses of
office {which we assume were properly authorized) amounted to
the sum of $3,072.70. The differsnce betwesn these sums is
the sum of $2,155.28, which is less than the $2,400.00 max-
dmum allowed by Artiocle 3683, supra. Thus we see that the
sheriff earned no “excess fessn" .under Article 3891 for .the
year 1935. The Commiassioners' Court had authority at that time
to allow the sheriff ex-officio compsnsation and did allow him
ex-0fficio compensation in the sum of $300.00, This $300.00
ex~officio compensation should de added to the $2,155,28 refer-
r:dizgrabovo in arriving at the correct minimum salary of the
she . . ’

_— We therefore hold, in answer to your rirst question
that the Commissioners' GCourt muat set the salary of the sheriff
of FParier County at not less than $2,455.28 end not more than
$3,000.,00 per ammum, : o

. Your second gquestion is answered by opinion No.
" 0-1228 of this departaent, which holds that in salary counties
the Commissioners' Court has nO'authorifx to contract with the
sheriff as outlined dy Article 1040, V. 4, T, C, C, P., and
allow him a specified sum for the safekeeping, feesding and
maintenance of priscners sand that the sheriff may only be al-
lowed his actual expenses incurred in the feeding of prisoners,
and if there is any profit, the sheriff should deposit the sams
in the officers' salary fund, Ve snclose herewith a copy of
said opinion for your informstion,

Yery truly yours

AFPROVED OCT. 6, 194} ATTORNEY GENYRAL OF TRIAS
/8/ Grover Sellers 5
4

YIRST ASSISTANT ATTORNEY OENERAL /e/ wm. 3. Fanning
o : Asslstant
WIFr:Q0

APFROVED OPINION COMMITTEE BY BWB CHALIREANW



