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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C, MANN
ATveanty GENsnAL,

Honorable A. J. Luckett
County Attorney .

Comal County ,
Nev Braunfels, Texsas

Dear Sirt Opinion Wo. 0-4080
' Ret Can bond be made for a
person who has bheen
adjudged feeble minded
. 8o that no warrant to con-
| . vey such person to the
— Austin 8tate School will
be issued? :

Your request for our opinion on the hereinsbove
captioned question has been received by this department. We
quote from your letter es followss

"I would like for you to pleasss give me
an opinion on the following question, to-wits
iCan bond be made for e person who has been
adjudged - feeble minded so that no warrant to
convey such person to the Austin Stste School
will be issued'? _ |

"fhe folloving statutes are involveds

"Art. 3871, R.S., provides that 'e--
the Judge shell arrange to send such person
to said school in like manner in all respects

as is provided for the sending of insane pa-
tients to an asylum.

"aArt. 5557 provides for the manner of
sending e person adjudged to be of unsound
mind to an asylum, etc,, and Art. 5558 pro-
vides thet no warran% shall issue. if some .
rolative or friend of the lunatic will execute "
& bond to take care of and restrein such lunatic,
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The primary purpose of the insanity proceedings su-
thorized under Title G2 of the Revised Civil Statutes of Texas
(Articles 5550-5561la, V.4.C.8.), is to determine whether the
slleged lunatic should be confined because of his danger to,
and the safety of, msoclety. This fact is manifest from the

issues required to be submitted to the jury trying the case
under the provisions of Article 5552, and under the provisions

of Article 5553.

Articles 5552 and 5553, Vernon's Annotated Civil 8tat-
utes, read ss followst

"Art. 5552, 3155 Speclal issues submitted

"After the evidence is heard the county
Judge shall submlt the matter to the jury upon
the following special issuest

"1, Is A B, the defendant, of unsound
nind?

"2, If the defendant is of unsound mind,
18 1t necessary that he should be placed under
restraint?

- "3, 1If you ansver both the foregoing
questions in the affirmative, then what is
the age and netivity of the defendant?

"4, How many attecks of insanity has he
had, and how long has the present attack existed?

"5, 1Is insanity hereditary in the family
of defendant or not?%

"6. Is defendant possessed of any estate,
end if so, of what does 1t consist and its -

estimated value?

"7. If the defendent is poasesszed of no
estate, are there any persons legally liable
for his support? If yea, name themn. Acts 1876,

p. 138.
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*Apt. 5553. 156 Verdict

“The jury shell return plain snswers in
writing to the issues named in the preceding
article, but, 1f they find either the first
or second iesues in the negative, they need
not determine further, &and the defendant shall
be discharged.

Under the provisions of Article 5553, therefore, &
person, although found to be insane by the jury, muat be dis-
charged 1 the Jury (inds that there is no necesasity of placing
kim under restraint,

Also, under the 1naan1ty proceedings of Titla 92, Sec-
tion 1 of Article 556l1a, Vernmon's Annotated Civil Statutes, pro-
vides, in part, that:

R "If information in writing undeyr oath
be given to any county judge that sny person
in his county, not charged with a criminal
offense, 18 & person of unsound mind, and
that the welfare af either such nerson or
any sther person or verseons requires that

8 bs plaeced under restraint, and suca coun-
ty judge shall belleve such Iinformation to
be true, he shall forthwith {asus & warrant
for the aporehensglon of such person, * *
(Underscoring ours})

Section 2 of said Article provides, in part, thatt

"The warrant provided for herein ghall
run in the name of 'The State of Texas,' and
shall be directed to the sheriff or eny constable
cf the county, and the offlcer receiving same
shall forthwith take Iinto custody the person
named therein, and &t the dasiznetad time and
place shall have hiwm and the return of said wap-
rant bet'ore the County Judse for exanmination
and triazl, * # # 7 (Underscoring oursj)

Under the provistons of the quoted sections, the of-
flioar is directed to take such person into custody, pending the
hearing, if the county judge from such information believes ~--
not only that 1t 1s true that esuch person is of unsound mingd,
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put, in eddition, that the welfare of either =ueh werson or
eny other person or perscns reguires hat ke oe placsd under
restraint., There is no provigion undsr Vitle 92 authorizing
the giving of en appeareance bond pending tie disposition of
sald case ot the hearling. He iz therefore not entitled to be
released on beil pending the hearing, See Ex parte Roark
{(Tex. Crim, App.) 61 5. W. [24) &23.

1f, as previousiy mentioned, 1t is found by the
Jury that he is insane but not necesesary to be placed vnder
restraint, he is discharged. If he ip found both insane and
necessary Lo restrain, Article 5554 requires that judgment
shall be outored "adjudging the defendant to be a person of
unsound nmind and ordering him to be committed far rostraint

and treatmont * * #.°

Article 5557, Vernon's Annotated Civil Statutes, pro-
vides thot imnedistely after such judgment the county judze,
irf he ascertains that there is a vacancy in any of the pre-
scribed asylums, or that the paticnt asy be accommodated there~
in, shaell issue e warrant to convey such lunatic¢ to the asylum.

Article 5558, Vernon's Annotated Civil Statutes, how-
ever, providest

Art. 5558. 162 Relative or friend may
give bond, etc.

"No varrant to convey a lunatic to the
esylum shell issue if some relative or friend
of the lunotic will uvndertsale, before the coun-
ty Judge, his care end yrestraint and will exe-
cute & boend in & sum to be Iixed by the county
judge, peyehle to the State of Texuse, with two
or rore good and sufficlient sureties to bs &p-
proved by the county judge, conditioned thst
the perty giving such bond will resirain and
take proper cara of the lunavic 30 long as his
mental unsoundness centinues or until he is
delivered to the sheriff of the county or
othar person, to be vroceedad with according
to law, whlch bond shall be flled vith and
oonstitute = pert of the record of the pro-
cecadings, and may be sued and rQOOVerag Japon
by. any perty injured, in his own neme.

eanderscoring ours)
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- We ars of the opinion, therefore, from the provisions
of the articles hersinabove referred to, that the primsry pur-
pose of the enasetment of these statutes, undsr Title 92, vas
to keep the infane under restraint, vhere they are in such sn
unfortunate condition as to be iikely to harm either themselves
or somé other person.

¥e do not wish to be undsrstood, however, as holding
that the State did not elso, by the snactment of these and other
statutes, intend to provide for the proper treatment, and there-
by hope to effact cures, of cur unfortunate inssne, Our sole
purposse in anslyzing the heroinshove mentioned provisions of
Title 92, ie to determine whether the Legislature, by the lan-
gusge used in the last clause of Artiecle 3871 of Title 59, Vere
non's Apnotated Civil 3tatutes, dezling with proceedings 1n
czsas of lesble minded persons, intended to mske Artigle 5558
apply to persons found by the court to be feeble minded,

-~ @1tle 59 of the Revised Civil Statutes {Articles 3867~
3871, V.A.C.5.) preecrikbes the procsedings in chises of feeble
ninded persons., These proceedings, as the lunscy proceédings
under Fitle 92, are purely staiutory and the court in such cases
has only such authority as is either exprecsly given or clearly
implied by the controlling ctatutes.

There is no express provision under Title 59 suthor-
izing ths meking of & hond for a person who has besn sdjrdged a
feeble mindsd person under the proceedings of saild Title. Can
the suthority for such a8 bond be cleeriy implisd fyom the lan-~
gugce used in the last clause of Articls 38717 Said Article pro-

vides that ‘
" "Art. 3871. Commitment

“If such person bs found to be feeble minded,
the court shall enter its order so adjudging hinm,
and that he be committed to the custody of the
Austin State Uchool, Upon the entry of such
order, the judge shall cause to be prepared a
transeript of the proceedinca and evidence, which
shall show the age, sex, race, status and mental
condition of the patient, all of which he shall
esrtify to be correct, end transmit the seme to
the superintendent of such scshool, 1f the patient
19 entitled to be recelved into the achocl, and
there is sufficient roonm therein, the superintendent

 ehsll notify ssid judge thereof, wheroupon the judze
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shall errange to send such person to said
gchool in like mamner in &ll respects as

1s provided for tne sendincs oif insane pa-
‘tTents to an asylum.® (Underscoring ours)

. From the language used in the underseored portion
of the quoted statute, ve do not think that the Legislature.
intended to make the provisions of the bond in Article 5558
applicabls to persons adjudged feeble minded under Title 59.

In our opinion the Legislature, by said underscored
portion of Article 3871, merely had reference to such matters,
for example, eas the furnishing of such clothing as provided
for in Article 5560. :

: The main reason, hovever, upon which ve basse our
opinion that the bond wvas not intended to apply in feesble mind~
ed caszes, 1s that & person vho has besen adjudged feeble minded
is not in custody as 18 one vho haa been sdjudged lnsane and
ordered held undser reatraint, and therefore there is no noc-
easity for such & bhond, ' '

Article 3233, VYernon's Annotatad Civil Statutea, de~
fines fesble minded persons &8 follows:

"Art, 3233, Feeble minded persons defined

"A feeble minded child, as defined herein,
is one of such fesble mental or riorsl powers as
to be unable to profit by the ordinary methods
of educstion as employed in the common schools.
A feeble minded adult is one who is uneble under
ordinary circumstances to protect and support
himself es a law abiding citizen because of

lack of mental power,"

When & person. is charged with being feeble minded under
Article 3867, he must be served with citation and glven notice

as provided in Article 3869.

We have been unable to find esny statutory suthority,
hovever, for the apprehension or the taking into custody of a
person charged with being feeble minded. Nelther does there ap-
pear to be any suthority to place him in jail or keep in custody
efter he has been adjudged feeble minded. The only authority fo
copmit is found under the provisions of Article 3871, and"such
commitment is "to the custody of the Austin State School.
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Where & persocn has been found to be feeble minded by
the ocourt and there 1s no vacancy in the Austin State 3chool,
. we know of no authority under which such & feeble minded person
can be held in custody by anyone until such time as a vacancy
may exist in said school. There can be, therefore, no necessity
for such a bond as 1s provided for in the case of & person ad-
Judged insane and necessary to be kept under restraint in order
that he will not injure himself or others.

The purpose underlying our statutes providing for pro-
ceedings in feeble minded cases, appears to be the training of
end caring for them, rather than confining them because of dan~
ger of injury to themselves or others, &s in the case of insane

persons,

The original Act creating the State Colony for the
Feeble Minded (now Austin State School)} was passed in 1915.
(Acts 34th Leglslature, P. 143). The emergency clasuse of said
Act read, in part, aa followst -

"ohe fact that there is nov no law pro-
viding for the train or carg of the faeble
mindgd in this State, * ¥ #,7 (Underscoring
ours '

In visev of the foregoing, it is the opinion of this
department, under the facts stated, that your queation should
be ansvered in the negative, and 1t 1s so answvered.

Yours very truly
ATTORNEY GENKERAL OF TEXAS

. OCT 29 194
/7"‘1//
FIRST ASSISTANT :
5515 . Edgar Pfell
ATTORNEY GENERAL ; . Assistant
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