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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GENERAL

Honorable George H, Shep

Comptroller of Publioc Aceountl
Austin, Texas Al
Dear S1irs opinion Xo. \0-4§102

Re: nt r wlaim for
my pecial dir-
tri.ct udso ‘for eservices
rondoreit*—auhnquent to
the returmn of ths regu-
s \m- detrict Juige.

Ve have your letter of ,B( }hbof\B. 1941, rewspecting
¢laim for eslary or Gecrge M< Conner for dervices as special
digtrict judge of the 17t.h nm-.z-u; ,com. Your letter is as

follovss / _
orgo connqr Inl beon serv-
n Spqcu Mae of the 1Tth Dis-
::‘:.:‘tﬁ:‘:"} Sudver ”:&“u‘ﬁ*ﬁi‘%‘m
ver ] .
has been abs tﬂn\u! {6t in the service

in conneetion th States Avmy. Upon
to th um- 4t by the regulmr Dip- -
~hefore Judge Conner,
y & number of cases that
mg to & normal conclusion.
As a(result Judge Conner, the Special District
Judge-of that\district, has filed with this de-
partpent his ¢lain for séventeen days of service
mer\thb\rym?/or the Speciasl Distriect Judge.

' you to advise this department
vhothor “ﬁSt it vill be authorized to iswsue wvar-
rantito Judge Conner for the geventsen days of
gservige,

YA better explanation of this might be had
from a letter addressed to this department by
Judge Connsr December 5. I am attaching his let-
ter hereto."
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Honorabvle George H. Sheppard, page 2

The facte upon which the claim of Judge Coaner i3 bas-
od are get out in the following portion of hie letter to you of
Dagember 5, 1941, wvhich you have submitted to um:

4 & 4 =

when Judge Culver returned, I went over with
him the pending matters and turnsd over to him
everything which he felt he could handle without
retrying the caze. For instance, thoere vas one
motion for nev trial pending wherein the only
grounde set forth had to do with alleged miecon-
duct of the jury. Thie presented & nsv aspect
of the case and cne Judge could hear it as well
ay another, All such matters were left with Judge
Culver and I 4id no further work on them. But he
did not want to pass on motione fer nev trials,
rotions for judgment, motions for Jjudgment non
obstante verdicto, ete., or to decide cases on
briefs where I bhad heard the witnesses and the
original cral argusent. Thereo waw one case, the
trial of which before me consumed an entire week,
ths evidence being completsd four days bhefore
Judge Culver's retura. It wvas an important caee
and the parties requested permission to file
written briefs and arguments. It was in conneoc-
ticn with matters of that nature that I worked
eeventeon daye after Judge Culver's return. 1
st1ll have zomo statements of fact to approve,
gome findings of fact and conclusions of law to
file, and some formal orders to enter in oases
vhich I tried, but I do not intend to present any
further claim on that acsount, since I can handle
ruch matters in my spare time."

Baged upon the facts contsined in your letter of Dec-
exber 8th and the above qQuoted portion of Judge Conners lettex
of December 5th, you have requested that thie departuent advise
you whether or not you are authorized to irsue varrant to Judge
Conner for the seventeon days of service performed subsequent
to the return of the regular district Jjudge of the 17th Ddstriet
Court.

Article 6821 of Vernon's Revised Civil Statutesz of
Texas provides as follows: ,



Honoreble George H. Sheppard, page 3

“The ralaries of special judges commissioned
by the Govermor in obedlensce to Secticn 11, Article
5, of the Constitution, or eolested by the practic-
ing lawyers or agreed upon by the partles ae provid-
¢d by law, shell be dsterminsd and paid a» followse:

"l. Easch special judge shall receive the s=ame
pay as district judgee for every day that he ma ba
o¢cupied in performing the dutles of Judae, ‘
those commiseioned by the Uovernor e aleo re-
ceive the sams pay as dietrict judges for every day
they way bo necerearily occoupled in going to and ‘
returning from the place vhere they may be requir-

ed to hold couz-t.
- [ ] L t

You will note Lhat Section 1 of Article. 6321. above

'eet rorth, provides that e epecia.‘l. judge ehell receive compen-
- sation "for every da; that he may be cccupled in psrforming
" tha dutles of  juodge. We 4o not belleve that ths legislature
in enacting thie Article intended theat & special judge should
- only receive compenmation faor zervices performsd during the ab-
ronce of jhe reguler judge vhere the services performed by the
‘wpectial judge subrequent to ths return of the regular judge

are necesgary snd proper in the orderly disposition of matters
heard by him during the absence of the regular judge. VWe do not
think the return of & regular judge will have the legel effect
to oust jurisdietion of the special jwdge to caomplete the trial

-0f the earo in which he iz then engaged, or divest him of.au-
thority to hear motione, or to do such other thinge asz are nag-
‘sseary to make orderly disposition of the maiters which have -
.been undertaken by him. Johnson v. Bueesy, (Civ. App.,- !:exarkana)
vrit refused, 95 3. W. {24) 930,

Ay we underetand the lfaates presented by you the ser-
vices performed by Judge Conner, the epecial judge, subsequent
to the return of the reguler judge and for which he seeks com-
pensation wers paseing on motions for nev trial, motions for
Judgment, motions for Jjudgment non obstantas vordieto. hearing
oral argumentr, studying written briefv and arguments, approving
statemonte of fact and filing findings of fact and conclusgione
of lav in cases heard by hinm durlng the absence of the regular
district Judge.
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Honorable George H. Sheppard, page &

The law is vell settled in this State that a regular
Judge and a mpecial judge can hold court at the same time. Dod-
- i1l v. Jenkins, 80 S.W. (24) 981; Niagara Insurance Co. v. lee,
73 Tex. 641, 11 8.V, loaléémdfard, et al. v, Stone, 43 Tex.

Civ. App. 200, 95 3.W. 1086; Daniel. v. Eridges, 73 Tex. 150,

11 8.W, 121; Oliver v, State, 70 Tex. Crim. Rep. 130, 150 S.W.
235. It 11 alwo settled in this State that while & mpecial judg
iz hearing the case he var elected to to try the reguler judge
can continue to try other cases on the docket. Hamilton v. State,

74 Tex. Crim. Rep. 219, 168 B.W. 536.

- Under the factez here presentsd the servicss performed
by the special judge subsequent to the retura of the regular
- Judge were in connection with cawsers prerented to him during the
ahesence of thes regulsar judge in which all of the evidencs had
"heen heard by him. Under there facte we do not believe that it
sould be rearonably contended that the regular judge could
properly progeed vith the ultimate disposition of the case in.
pessing upon motions for new trial, motions for Jjudgment, ets.,
vhieh ultimate disposition wounld necessarily entail & knowledge
of the facts and circumstances known only to the special judge.
!hg;:g:c tarhoti‘:‘.i thi;t Jurisdiotion of the apecitgl Judge auh:m
re e O ciroumstances upon return of the re
“would not only result in confuesion, but also injustice. '

' Wo are therefore of the opinion and you are 20 advised
that the wervices performed by Judge Conner as cutlined in the
portion of his letter of December 5, 1941, above quoted, vere
necessary and proper services to be performed by him subsequent
to the return of the regular judge and that during such time he
was "oscupied in forming the duties of judge," within the pur-
view of Article , and as such would be entitled to coxpensa-
tion for every d4sy that he vaz ceeupisd in performing such ser-
vices. g

This opinion, however, is restrioted to the factual
situation presented by the lettere quoted herein.

Yours very truly
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MJ ATTORKEY OENERAL OF TEXAS

Lo doplln haniaal P Dougllae E. Bergman
DEB:db Assistant .
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