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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN .

GErALD C, MANN
ATTORNEY GENERAL

Honorable John S, Rudd, Jr,, Aoting Director
Teacher Retiremant System of Texas
Auatin, Texas

Dear Sir:
Opinion No. 0-=4103
- Re: Vallidity of resolution
passed by Teaoher Retirement
Board

You have submitted for our consideration the
validity of the following regulation passed by the Board
of Trustees of ths Teachaer Retirement System:

*tBecause of the lack of gensral infor-
mation possesssd by the membders in this first
year in which retirement may be effeotive,
any member betwean thes ages of aixty and
seventy who is othsarwise qualiried for re-
tirement may have his ratirement allowance
effective az ¢f August 31, 1941, upon making
a written application to the Retirement Sys-
tem by November 10, 1941.*'"

The partinent atatutorg proviaién is Seotlion 5 of‘
.4he Teachesr Retirement Aot, whioh reads in part as follows:

"l, Service Retirement Benefits. Any
member may retire upon written application to
the Stata Board of Trustees. Retirement shall
be effective 28 of ths end of the school yesar
then current, provided that the said member
at the time so specified for his retirement

" shall have atteined the ages of eixty (60) years
and shall have complstad twenty (20) or more
years of ereditable service, and provided furthar
that no retirement shall be effective prior to
August 31, 1941. Any member in service who has
attalned the age Of seventy (70) years shall be
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retired forthwith, provided that with the approval
of his employer he may remain in servioce."

Under the statute, no retirement could have bean
effective until August 31, 1941, and the statute seems to re-
quire a written epplication prior to the date of retirsment.
Ir this is a mandatory requirement, then the regulation would
be ineffective. On the other hand, if it is merely directory,
then we bslieve that the Board was authorized to pass the re-
gulation,

In the case of City of Uvalde v. Burney, 145 S.W. 311,
the statute undsr consideration required the city ocouncil to
mest on or before the first day of January and rix the salaery
of the mayor. However,ths salary was not fixed until the ssecond
day of May. In passing on whether such salary was legally fixed,
the court said the following:

*(1) It is the rule that a departure from
statutory provisions as to the time or mode of
doing a thing required or permitted by law will
not usually invalidate the proceedings thereunder,
although there is no universal, infallidle ruls
by which directory provisions mey, under all cir-
cumstances, bs distinguished from those which are
mandatory. -

n{2) Again, it is stated by a text-writer,
and supported by authority, that, "where the pro-
vision is in arffirmative words, and it relates
to the time or manner of doing the aots which con-
stitute the chief Eurpoae of the law, or thosse
inéidental or subsidiary thereto, by an offioial
person, the provision has besn usually treated as
directory."” The same writer says: "Where a statute
iz arfirmative, it does not necessarily imply that
the mode or time mentioned in it are exclusive,
and that the aot provided for, if done at a Aiffer-
ent time, or in a different manner, will npot have
effect.” Suth, Stat. Cons. | 447. The sams author
cites a number of authorities to sustain the prop-
osition that provieions regulating the duties of
pudlic officers and specifying the time for their
performance ars, in that regard, generally directory.
Seotion Li8." See also Gibson vs., Davis, 236 S.Ww.
202,

The Teacher Retirement System is still relatively
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nevw in Texas, and the teachser members are not yst familiar
with the terms of the Retirement Aat. Ko doubt thers were

a nuaber of teachsrs who were eligible for retirement as of
August 31, 194)1, and who feiled to apply for retirement be-

cause they 4id not know ths terme of the atatute, It is for
this reason that the Board pessed the regulation.

We are o the obinion that the authorities cited
above govern the statutory provision under consideration, and
that it is merely a directory provision. It follows, there-
fore, that the Board had the authority to pasa the regulation.

Very truly yours

ATTORNEY GENERAL OF TEXAS
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