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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GeraLp C. MANN
ATYORNEY GENERAL

Honoreble R. A, Barton
County Attorney
Colhoun County

- Port imvaoca, Texas

Dear S8irt , Opinion No. 0-4117
‘ Re: Constitutionality of H, B, 7,
47th lLeglislature, Regulayr ..
Session. e

- . %e acknowledge rsceipt or'rour reguest for nnrcpihibn o
of this Department on the constitutionality of House B111 7 =
of the 47th ieginslature, Regular Session. B R

. Your request contains two questions which we have worded
_as follows: . 3 L

1. Is House Biil_? apconstitutional?’

Ca B

2. Does the inolueion of word "harbors®™ in House
S Bill 7 render sai¢ bill unconstitutional de-
C cause Artiocle 11, Section 8 of the Constitution
y . -of Texes only requires donations to construct
: "seawall or breakwatexrs”? ' '

_ We shall not attempt to guote the whole of House Bill
9, supra, but for the purposes of olarity of this opinion, we
. quote the caption as follows:

"An Act making a donation of 2ll of the net amount
of Stete ad valorem taxes gollected on property situ=-
ated in and rrom rolling stuok of railroads apportioned
to Calhoun County, Texas, to the City of Fort Llavaca,
Texas, to enable the City to construot, repair, and
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improve geswalls, breskwaters, and hardors, to pre-
vent ccntinuing end recurring calamitous overflows;
providing for reports by the assessor and ¢cllecter
of taxes to Comptroller snd providing for disposition
of roneys collect=d by him; auvthorizing eeid city to
issue bondes subject to the provisions and limitations
ocntained in this sct;” prasoriding a penalty for di-
version of suchk state donated funds; enasoting oth-r
provielons relating %o the subjsot, and declaring en
energsney.” (Emphasis ours)

Article 11, Seotion 8 of the Constitution of Texas
Teads ar follows:

"The counties and oities on the Gulf Coast being
-subjeot to oalamitous overflows, end a very large
proportion of the general revenue deing derived fron
those otherwise prosperous localities. The Legislature
1s especlally authorized to 2id dy donation of such
portion of the pudblic domain aes mey be deemel proper,
and in such mode as may be provided dy lew, the oon-
struction of seawalls, or dreakwaters, such aid to be
proportioned to the extent am value of the works
ecnstruoted or to bs conatructed, in any locality."

We will dizeuss the gueations in their-fi%irne order.

ziouse Bill 7, supra, provides thet the texes are to be
remitted for the purzcses of comstructing, repairing, and im-
proving "seawalls, breakwaters axd Larbors."™ .irtiele 11,
Yeotion 8 of the tonstituticn of Yexa® only authorizes re-
rission tc construct "seewalls or breskwaters.” In construing
the msaning of the words "seawalls™ or "breskwaters” as used
in the Comstitution, we zust cive them their ordinary signifi-
cance for there 1s nothing in the context to indieate thet the

framers of the Constitution meant thattthey should be used
_otherwlsge. £&£x perts kodriwuez, 3% Tex. 705,

webster's international Diotionery defines the ternm
"breaxw:ters” a8 being:

"A ctructure for breaking the force of waves,
or Lo protect a harbor or beech.” -
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The sate AnNRNCYity defines "seawall®™ as belng:

A wall, of embankient, o resist eneroach-
m>ut of the cea,®™ -

ihe term "harbor® is defined by tlhe same authority
as being: '

"& portion of a rea, a lake, or other vody of
water, eitbsr landliocked or artificlally protected
50 RS to e a place ol sa’ety for vessels in stornmy
woeather."

In the case of ihe Guzeo, 285 Fed. 1786, the court de-
fined harbors as ‘plages of refuge in vhich protectiion snd
shelter are sought within the qulOluraa and proteotion of land.

#e &Te 0 the opinioh that by no stretoh of the imagina-
tion oould ths term "harbor” be ineluded within the meaning of
the words "seawall" and "brearwaters”™ as above defined.

¥s are, therefore, of the opinion that Heuse Bill 7,
gupra, 1s more comprehensive than is euthorized under Article
11, Seetion 6 of the Conatitution of Texas. - '

Howsver, this does not necessarily meen that the whole

L' - of said bill must fall, !

in ths case of Zwernemann ve, Yon Rogenberg, 13 8, ¥,
485, 488, the Suprems Court of Texas anncunced the following
rules : .

"The Ruls for the construction of statutes in
partial conrliict with the Constitution is that 1f the
portion repugnant to the fupndamental lsw ¢z3 de strigken
out, and thetv which romains is ocomplete in itself, and
‘capebls of being executed in accordance with the
apparent legislative intent. . . it must be sustalined.’
Bx parte Towles, 48 Jex, 421, gquoting Cooley, Const,
Lim, 198, If the unconstitutional provision te but
incildental %o the main purpos=s, and be not ezsentlal
to give effect to the statute, such part may be re-
jooted, leaving the remaindsr to stand. 1he provislons .
we have quoted olearly show, we think, that it was the
lecislative intent to utterly exexpt the bhomestead from
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the oleims of the general ereditors of the ectate,
provided a counstituent of the feamily survived the
decendent, and, in case thc sstate was insolvent, to
rezove it beyond the pale of adminisiraticn. Thie in
in accordance with -ail pravicus l“rislatiod, end 18 oot
repugaant Yo tle coastitution, (o rnuch ¢f the statute
as attempis to make the howmssliend 0f sn insolvent to
descend in a rianner diffarent froi other rasl proparty
is prohibited by the Ccanstitution, &nd is void, But
the other provisions of the statute are not dspendent
upon this, TiLay caz have effeot wit“out 1t and
should therelore stand.™

As above stated we rus=t ascertain whethsr or not the
repugnnnt portion can be strieksn out and lesave a8 oomplets
snsctzert which is capadle of being exssuted in mccordance with
the legislative intent. 1In ascertaining ths legislative intent,
it in our duty to look at the wnhole bili. In the case of
Texarkana & ¥t, Smith Ry. Co., st 4l vs. Louston Gas & Fuel
oo., Bl S, %, (2a) 284, the oourt stated:

"In construing statutes enmoted by tha legisla-
ture, it is ths duty of the oourt %o leook to the
entire sct, including the caption, the body of the
act, and sven the emergerney clause, to determine the
lagialntivo intent, %hen the lesislntive intent is
once determined, it is the law,"

An exsminamtion of - the entire bill revesls theat the pur-
pose of the bill is to prevent culamitous overflows, and it

aet8 up the machin:ury with which to. accomplish thet purpose,

In ract the emersency clause exprs=8s8ly statas that'

- "This Acth is demignaed to proteot a looality
situated ¢t the Luif Coast from dcslamitous overrlaws.

It . is readily apparent that the intention of the Legis~

 lature to proviie thec meane with which to prevent suckh over-

flowez will pnot be hampsred by the strlicing cut of the word
"harbor,"” and th:t a complate ernctment which will asoccomplish
the legislative intent and purposs wiil rewaln,

-¥nactments of the lLeglislsture which aros substantlally
the same as liguse Bill 7, supra, after the word “harbors" has
been stricken cut, hnave been be’ore ocur courtz a nutber of
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times, Ve conclder the care cf City cof 4Aransas Pess vs,
Keellng, 247 5. %, 818, coutrolling in this matter, agd in
that cage the Supreme Court of Texas upheld ths constitu-
tionality of ithe bill suthorizing the rexlasion cf taxes

"tc tha City of Aransae FPass. We do not thiok & detailad

4l seugsion of iiouse Bill 7 is, therefore, necessary.

%g are, tnarerbro, of the opinion that iouse Bill 7,
supra, wharsin 1t sceka to renit taxes %o construct seawalls
or breakwaters is not viclitive of the Constitution of Texas,
but that it is unconstitutional insofar as 1t seeks to razit

© taxes ¢o construct harbors, #e further hold that the strixing

of the word "harbors™ from ths bill does not invalidate the
balance thereof. _

Trusting that the roregaing rully answers your 1nqu1ry,
we are

o'\nszb OCT 28, 1941 - Yours very truly _
' ATTORNEY GENERAL OF TEXAS

TRST ASSISTANT '
ATTORNEY GENERAD - £

Asslstant
RHC:N




