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Dear Sirs
Opinion No, 0—5&42
Re: ¥hether the - 4nswy

- The faots av @ - ir lettor and ths en~
closed eopy of the ¢t ament a ¢ as follows: In 1938

od insurance poliéie: with R mé relue of $150,000,00 to
the trustees havipg : zade irrevooably payubla to
them and ressrving - over them or their cash sur-
rendsy valug he ¥ : ssucgd no adbligation to pay
poliocy praxiume e obligated for the safe keeping
of the 5n of the progeeds on or after
the de O death of the grantor the trus-
teos ¢ § arity t6 colleot the prooseds of tiw pole
1cies\ and 43geretion either pay the oorpus of the

trust dyer t{o the Yeneficiaries or invest under expresasd
provisiong 5t for a definite period of years, d4i8-
' {e income t0 saoch of the benefiolaries,
Daring this erioc he trustees are given anthority at any
tire to withdxaw and distribute any part of the ecorpus of
the trust as they may consider to be to the best interest

of the beneficiaries, Article XIII of the trust instrumam t
provides for the rollowing contingenay!

"In the evant any of the bensficlaries here-
inafter nemed die hetfore coming into possession
of the entire principal and oorpus of hia or her
trust estate, the same and the lnoame therefrom,
shall be thereafter held, dlstribdbuted, pald, de-
livered and trensferred as hereinsbove provided,
as fTollows!
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*(a) In the event of the death of any of
the benefioliaries, unmarried or not having ¢hild
or children surviving him, if rarried, then his
share in the trust sstate 2hall go to the sur-
viving beneficliary or beneflolarles, share and
phare slike if ejther or both cf the other bene-
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bensficlaries and no 2urviving shild or children
of the benefieiaries, then the trust eatsts shall
rass according to the lact will gnd testement of
the last surviving denefllciary, or secording to
the lawe of desoent and distribution 1f he dies
without will,

(b} In the event seid decegsad enefiol-
arles shall have been married and leave a child
or childrer surviving him, then insteed of the
decesssd henefioiaries' share being aldministar-
ed for the denefit of the other beneficiaries,
it shall be esdministered and delon: to ths sur-
viving ohild or ohildren, shars apd share alikxe,”

A8.to the taxebility of this trust ths following
questions have heen submitted:

"{1}) Are the »rosesds of the insursuce
policies placed in trust, less the statutory
g::gption, taxable under the Texas Inheritance

law?

*(2Z) If 1% be shown that the benefiolaries
under the trust paid the premiums oxs the insur-
anoe policies after same wers plasced ia trustg,
vhat affsat would this heave upon the taxabllity
of the rroceeds oollsated thereunder’

*(2) ¥ould the beneficiaries be entitled
to sn oxemption on the insurenoce policies
equal tc the cash surrsnder vslue¢ of seid poli-
cies at the time said policies were trnnatsrrOd
to the trust®®

srticle 711Y7, Reviased vivil Ztotutes, a&s amended
in 1939 provides: '
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. “All property within the Jurisdicticn of
this State. . » including the proceeds of life
insuTanoce . + « ¢ the extent of the exaens
over Forty Thousand Dollers (£40,000) of the
arount receivable by &ll other bonoficiaries

at insuranoe under poelicies tavken cut by the
denedent upon his own life . . , which shall
pasa abhsolutely or in trust by will or :y the
laws of despent or distridution of this or any
other State, or by deed, grart, sale or girs
mads or intended to taks effect in possesasion
or snjoyrnent after the death of the grantor or
donor, shall, upon passing to or for the use
of any perason, eorporation or asssosistion, te

subject to & taXe ¢« "

Let us gonsider the nature of the intereats of
the beneficiaries under the insurangs trust acreated »y ¥r,
A. Schwarty in 1935, Frier to the death of the settlor in
1941, the beneficiaries saoh had a one third intersst in
the ultimate proceeds of the insurange poiicies placed in

. trust, subject, however, to ocomplete defeasances until the

distribution of the proseeds by tha trustees cfier the
death of the sgttlor. If any one of the benaficliaries died
during the 1life of the settlor without 1s:zue, his lnterest.
wag defeated, DTuring this reriod the lLensficlaries bad no
rizght to the proceeds or snjoyment of the property 4o the
insurance policies., It 18 not uatil the distribution of
the procesde of the policies by the t rustees in acdordance
with the terms of the trust, after the desth of the settlor,
ttat the interests of the bsneficiaries beoons 1ndérel!1b1!
vested, Certeinly the grant to the beneficlaries oould not
Ttake effect in possession or enjoyment” until *efter the
death of the craatoy.™

1+ 48 clear, that upon the ereation of this in-
surance trust in 1935. the settlor divestsé bhimeslf of all
interest in and control over tie insursnce poliocies amd
trelr procecds. The prooseds of insurance policles were
onde subleot to the reyment of inLeritance tayes in Texas
far tho first time by the 1939 amendsoni to 4riicle 7117,
H. B, Yo. 4990, "eaiion 1, acie 1939, 44ua pﬂgislature,
auoted in yar* a:ove, IT the incldence of the Texas in-
heritencd tax swere updn the iransfer of property by the
decedent as 18 the gase of the Lederal estate tax, no tax
could be lavied in this inetanse-~for to Ao so would give
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e retroactive effect to the 1939 amendment, since the
transfer of all the decedent's interest took plece upon
the c¢reation of the trust in 1935, Lewellyn v. Priok
(1925} 268 U, £, 233, 69 L, £4, 934, 45 5, Ct, 487; Bing-
nem v. U, 3,, 296 U, 3, 211} Industrial Trust o, v U, S.,
298 U, &, 220; Helverins v. Helmnolz, £%8 U, 7, 93, Sueh
is not, however, the nature of the 'ivias inheritance tax,
It does not tax the transfer of prorerty by the decedent,
but rather the prlivilege of the bencoficlary Lo receive
the property. 'nis distinstion between the Federal estate
tax and the Texes inheritance taxr was clearly cnuncieted
by Judge Elair for the gustin Crurt of Civil Appeals in
Bethea v, Sheppar’ {1940}, 143 S, W, (2¢) 997 (writ of
error refused) at page 10b2:

"Ye 40 not regard ns necessary a lengthy
disoussion of the &¢istinetion resognized dy
the authorities between the federal estate tax
and the inheritance or scocession tax levied
by the verious states., Suffice it to say that
~ the federal estate tax is imposed upon the right
of grantor or transferor to transfer property,
end that the inheritanse or succession tax by
the State is imposed upon the right to recsive.
or sudc¢eed to the possession or enjoyment of
property. ZHor is 1t neoessary to Jdlsouss the
confliet of authorities with respect to the dis-
tinotion as to thess two f oyms of taxes. Under
the Tederal Estate Tax lLaw, the primary ques-~
tion to detexine is when the decedent or grant-
or rarted with all property rights, Under our
State Inheritanee or Succession Tax Statute,
the primary question 12 vhether the transfer
was made or intended to take effect in posses-
sion or enjoyxzent after the death ol grantor
or setilor, particularly in cases of transfer
of rroperty in trust, It is not a question of
when the beneflcial interest is created, but
the tax is imposed upon ths »ight to reoceive
in possession or enjoyment after the death of
grantor or sattlor. 1In consequence, a grantorx
or settlor may crcate an lirevcoable trust dur-
in bls lifetime, etill If he postpones the
right of possession or enjoymesnt of -the bene~
ficiary until after grantor's death, the prop-
erty or any interest therein is subject to the

P S
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inheritance or sugosssion tax at or after his

death, Under our statute, where either 'pos-
sescsion' or 'enjoyment' is mede contincent upen

- the death of grantor or settlor of all or any
g:rt'or the trust estate, such transfer is taxa

I '

The above quotation, discussing as it dces, the
general principles of the nppiication of the Texas Inherit-
ance Tax Law to inter vivos trusts wheredby the settlor post-
romes until after his death, the benefisiary's poszession
and enjoyment, sesms to oompel the conelusion that the in-
surance trust in the instant case is taxable; sinoe here,
not mersly the ooming into possiéssion and enjoynent by the
three beneficlaries, but also the indefeasible veating of
their respeotive interests oannot take place until after

the death of the settlor. The opinion in the Bethea case
apyliez with even greater partioularity to the instant

case} in fact, sounds elmost deseriptive of it, when it
discusses the provisions of the trust there envolved, at
page 10013 \

"That is, we gonstrue the instyrument as .
consclusively showing the intention of grantor
or settlor to withhold the full or ceamplety
possession or enjoyment of the trust estate,ax~
cept the annuity paysble to appellant primarily
out of the revenuss, from appellant until after
the death of grantoyr, or uatil eight years
after her death, ‘The truast instrument express~
1y provides that the 'rerainder'! of the eatate
*phall not be distridbuted' during the lifstine
of grantor, and not'until the expiration of
eight years after her death'. The tranafer
or right of possession or enjoyment of the re-
mainder of the trust sstate was rede contin-
gent upon appellant's surviving the grantor,
which necessarily fixed appellantts right at
or after the death of grantor. . « Thus the
trust instrument expressly provided that the
death of the grantor xust in zll svents occur
before the remainder of the estate can take ef-
Teot in possession or enjoyment 1n eppellant,
the bensficiary. And thus the trust instrument

£
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hy $ta own terms brinrs the instant case gguare~-
ly within the statute, whioch does not impose the
tax on the transfer o§ the property, nor on the
passing of the property frowm the greator, nor
on the right to begome beneficlally interested
in the property, but imposes the tax up~n the
passing of the property or interest therein when
‘made oy intended to take effeot in possession
or enjoyzent efter the death of the grantor',
In other words, the thing burdened with the tax
is the right to recaive or the right of sucoes-
sion a3 distinguiahed from the right of transfeyr,
State v, Hogg, 123 Tex, 581, 70 &, W. {(24) 699,
72 &, %W. 2nd 593.,"

. Applying the adbove construdotion of the Texas In-
heritance Tax law to the instant case, it follows that the
taxadble event, (i,e. the acorual of the respective denefi-
claries' rights to reeeive the proceeds) takes plecs after
the death of the settlor, whioch occurred in 1941, and there-
fore no rotroadtive effest 1is given (o the 1939 amendment
in epplying 1t 1in this case,

As said by ¥r, Justice Stone, speaking of a state
inheritance tax sush as ours, in S=zitonstell v. Saltonetall
(1928), 25U, S, 260, 48 8, Ct. 225, 72 L, Ed, 565:

"800 long as the privilege of succession
has not been fully exercised it may de reached
by the tax, See Cahen v, Brewster, 205 U, 8,
543; Orr v. Gilman, 183 U, S, 2783 Chanler v,
Xelsey, 205 U, 5, 4663 Morritt v, Xelly, 218
U, 8¢ 4003 Niobhel v, Cole, 258 U, 8, ZR2."

In Cahen v, Brewater, cited above, the Ynited
States Supreme Vourt sustained a Louisiaca inheritance tax
levied upon the estate of a decedent who dled prior to the
passage of the taxing act, but before distribution of the
properts. 'r, Justice MeoKenna, in that copinion, declared,
at rage 551t

*There is nothing in those oases which re-~
" gtrains the power of the State as to the time
of the imposition of the tax. It may zelect
the rpoment of death, or it may exercise its
power during sny of the time it holde the prop-
erty from the legatee. 'It 18 not!, we szid in
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the Perkins oase,'until it has ytelded its eon~
tribution tc the State that it becomss the prop-
erty of the legatee.'"

Bogert in nis work on "Trusts and Trustees”, Vol,
2, Sec. 2681, mnkes the following statement as toc the taxa-
bility of trusts created prior to the passasre of the tax
law, in whioh the beneficiaries' intereste are sudjeot to
def'sasance until after the death orf the settlor:

*fut, 1f such rerainder, though tschnical-
ly vasted were subject tc defeasancs at the
time the tar stztuts caxé iato effeqt, the weight
of ztate authority sustains the valid{ty of the
tax, whetiaer. the rerainder were dsreasible by
Tallure of the remainderman $0 survive the death
of the 1life tenant or the settlor.,”

In Eelvering v, Hallock (1940), 309 U, 5, 108,

80 S. Ot, 444, 24 L, Ed, 604, 125 A. L, R, 1388, the United
States Supreme Court held that an irrevocadls inter yvives
trust was subjeot to the federsal sstate tax upon the death
of the settlor, where his death extinguished a possibility
of reverter in him--as constiteting a transfer “iantended to
take offect in possession or enio{gﬂnt at or after his death,”
If the extinguishment of g possivility of reverter at the
settlor's denth constitutes 8 “taxadle event under the fed-
eral estate tax,which looks to the transfer from the dece-
dent as the 1neid¢noeuor the tax~-oertalnly the extinguish-
zent of a poesibility of defeasance of the bensficiaries®
interests under a trust, would constitute a taxable event
under the Texas inheritance taxr, whioch looks to the receipt
-of property Ly the deneficiary as the incidenoce of the tax.

The Supreme Uourt of Connectioutt in disocussing
the incidence of the inheritanee tax of that State in Topping
ve Melaugblin {1939) 6 Atdl, (24) 343, deslared:

"It applies tc transfers wihersein the death
of the settlor is & fuotor in the davelution of
the use or enjoyment of the property. It iIs in-
tended to reach & shirting of the enjoyment of
property--economic benefits or economiec intersats
therein--which hears a distinet and necessary
relation to the death of the settlor.”
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And as said in Re Hollander's Egtate, 123 ®, J,
"Bg. 52, 195 &, 805, #08, cuoted with approval in Rethea v.
"herrura. 143 v, ¥, (2d) 997, 10021

"The test of taxai.ility ia rnot the tine
of the comrlate divesting of the tranaferor's
interest or ownership; it is the time of the
complete suocession by the transferes, “here
there is a transfer of a specifioc interest in
property and the succession of the transferes
dces not beocome, and under the terms of the
transfer 12 not %o besome comrlete until a time -
at or after the death of the transferor, that
transfer is taxabdble. *'The distinction . . »
reapts on ., . o, whéther the donee 1s deprived

" orf an interest of aome kind . . unzil tho
donor's death,'”

Under the authorities and for the reascms Lerein-
above disoussed, in answer to your first question, it is our
opinion that the proeesds of the life insurance polioies
placed in trust by ¥r., A, Sehwartz in excess of H40
are subjest to the inheritance tax impoged by.ﬁrtle{o ?11?,
Re Co So, as asonded in 1939,

‘Your second guestion, relating to the effect u;on
tha taxability of the proceeds of the policies, if 4t be
shown that the bensficiaries 1alld the premiums since the
oreation of the trust in 1935. is sudstantislly the ssane
as that ianvolved in Hansen v, Bleckmon, recently deeided
by the E1 Paso Court or Civil Appeale in.ﬁhich epplication
Tor writ of srror is now pending before the Texas Supreme
Court, Until the Supreme Court pusses on this question,
we 40 not coneider it proper for us to attempt t0 answey
it,

For the reasons discussed above, it is our opin-
ion that your third question should be &#newered in the nega-
tivej i,e. that the benefriciaries are not entitled to an
exemption on the insurance policies equal to the ocash sur-
render value of said poliocies at the time sald policles
were transferrsd to the trust, &ince the transfexr of the
poliecies to the beneficileries, distinguished from- the trude
tees, under the terms of the trust, doces not become completes
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until efter ¥r. 4. Schwartz's death, the surrender vslue
of the policies as of the date of the creation of the trust
¢an heve no eisnificance for inheritanee tax purposes,

Yours very truly

ATTORNEY GINERAL OF TRYAS

By .
eph 14 Jrokson
By

&
LR Pl

Walter X, Xoch
Assistant
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