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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
GERALD C, MANN AUSTIN -

ATTORNEY GENERAL

Honorabdle Gesorge H. Theppard
Comptroller of Publie Acecunts
Austin, Tixas

Cear 2ir: Opinion Ho, 0<4151-4
n.s (a) Yalue of gés

thet we were in error in our apbwe ‘
third questions as set out 1 y Opinion No. O-4151. e
X0 thet extent end heredby

ahatitute therefor the

scoordingly amend said opir
withdrsw Opinion No. 0~4151 ?

followings
) , tlso owns
his owmn gas-lia- ng ges from 1o wellis
but his own,\ 7T 12\ priocs for the saze
is 20% of the

iropél teat at the price
ogtion plus 50% of the

y contracts call for
b—value' ané he bhas been
this contraoct in the past st the
plus 50% adove mensicned, Would
oA 20%, 60% or 100% of tshe gaso-
test Or on aotual revoveryy
2alss rioe Or on the prise quotcd
gazine, and on 50% or 1004 of she
residue e8? Ir he trades the reasidue gas to
a oardoa company for J0% of the ocarbon nade
would the value of sald JO% e texes at 1

of money velue?"®
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In the situation presented in this question the .
roducer processes his own gas, wherefore there is ac sasle *
£ the gas as Erodu;gg upon whioh the valus thereof mmy
ssed, It is therefore neeessary to ascertain the veluwe of
his gas sa produced, and defors it is proeessed in the gas-
1ine plant, under the formule of H, B, No, 8, designated
s the "seeond reasure” of Rule 1 {m our opinion Fo. 0-3516,
hish reeada:

%« o SRy sum of monsy that such gas will '
reascaably dbring if produced and sold in aceord- =
ande with the rules end rerulations of this

“tate."

As stated in sald opinion KRe. 0-3516,

“An applisation ot asid ruls 1 (Cenersl Defie i
nition of Market Velus) eslls for s determinstion g
by the Comptroller of Pudlis Acsounts of ‘markes :
value®’, that is, the Comptroller of Public Acoounts .
rust examine all eveiladle evidense, including .
sales of other gas in the same ges rleld, thut |
show or tend to show '"market value® and fron thot
evidence nake & rinding of faet a8 t0 whethsr or
not thes gas hes been sold for its "value' or whet
the gas would resscaably tring if it had been -
prodused and 80lé in assordance with the lawe, .
rules and regulations of this State." -

G

You state thet “"the prevalling price for the saus L
:ind of gas in the same field is 204 of the gasocline eontsat
>er aharcoel test st the pries quoted iz a trade pudlieation
slus 505 of the residue msles”. If you have found Shat this
ls the market value of the gas la this fleld, the tax should
b¢ based on such valus, even though it be based upon apparent-
ly sarbitrary ccasures suoll as "the gasoline oontent per shar-
sosl test®” snd the price of gaaoline whieh is “quoted in a
trede pudlicetion,“ irrespective of the aetual anount of gas-
sline extrsoted, or the price at which the gasoline iz ao- ;
tually sold. Ve wish to point out, however, t hat the faed v
that a wngjority of the gss in sueh field is deing s0ld under ;
long tern sontradhs whersunfer the producer receives 20% ef :
the gosoline by charocal test and 50% of the residue gas
sales end ip paid for his share of the gasoline at ths price
cuoted in a trade publication, is not necessarily determine- ;
tive of the preaent market value of the ges. The market valus f
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of the zaa r:ight concelivadly fluotuate, ulihough rost of

thie gas continued to be 80ld at fixed prices under long

tern ocontrects, A fow reoent coatrsots for tho ssle of
similar ces in the vielnity would be » rore acocurats indi-
cation of preseat sarzet value then would the terrs pro-
vided Sin oontracts nasde several yeurs ago under which ~ost
of the gas in the Tleld is still Yeing sold., there gas is
#2014 by the producer, his tsx 18 besed upon his gross re-
ceipts therefor (as provided in Rule ) or 4 of Opinien No,
0-3518) regercless of when he nay have entered into suel
contraoct of ssle. If his ges 13 s0ld4 under a lonz term con-
tract hie tax will continue to be based upon the tercs of
bis contracty, irreapeotive of fluotuations in the merres
valus of the gas in the field. Tut where, ms in the situs-
tion under ecnsideratiocn, the producer provesass his own
gea, his tex !s to de oo:puted upon the rarket value of

the unproeesscq cas as you ray find the same to bde during
the month for whioh the tax is paysble, If you fi{nd such
market valus to e & oamponent of "20% of the gusoline eon-
tent per ehsrcoal test at the price nuoted In a trede pudli-
cation plus 50% of the residue sslesa™, thsn you should use
such factors in couputing warket wvalus., If on the other
hend, you find the present rarket value of the unproosased
783 tC be based upon the actusl recovery of gasoline at the
priece for which it 15 aotuelly solé, theca thesu are the pro-
per factorps for you to consider in deterrinin: the marxet
value of the zss as produced,

: The provisions of the royalty contrzcots are oon-
trolling as to the value of the 1/8th royslty interest, bt
the prioce reoeived by the royslty owers would not neosssar-
1ly deterninus the tarked value of the lossee's 7/8ths of

the ges. Fee answers to first, second, third and fourth
questions {n Cpimion No, 0-351&.

Your problem here lus to Cetermine the rarket value
of the gus at the mouth of the well, You might find ckat
there is & present narket for gas, a2 produced, in thias fleld
st & sum certsia per thousend cubles feel ia which euse you
ray use such narret velue as to gas which is processed by
the producer and disregerd any existing coatrasts ror the
sale of gas providing for s percentage of tho gasoline and
reoidue ges derived theyrefrom, in arriving at the wvalue of
the gas for tax PUrposes.
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Guestion 2

"I residue is 80l¢ at 4¢ per MCP?, and she
producer uses some residue in leass operation,
would the ges he uses be taxable at Lf or at 2¢
assuming that sald produger reacsivos 50% of the
&# realdue soléd by the¢ opsrstor?”

Yo essume that in thio cese the producer sells
hia gaa to the operator of the gusoline plunt under a oon-
treot wheredy the producer receives & percentage of the
gesoline and other produets ecxtrsoted, plus all of the
residue gas whish he may need for leass opsration, plus
$0% of the proceeds fron the ssle of the rersining residuse
gas. In such osae the taxable valus of the gag as produced
is to bde determined dy that portion of ilouse Ril]l 8, Arti-
ole II, designatsd in our opinion Ko. 0-3516 as "rule 4",
which reads:

»In case the whole or & part of the oconsider-
stion for the sale of gsa is mny portion of the
products extracted from such gas, the tax shall
be computed on the gross valus of the products

recelived glus all other gpingg of value received
by the produdger.”® esls ours

In this ingtapnce the residue gas received by the
producer from the gasoline plant and used by hinm in lease
operation is one of the "other things of value received=,
rentioned in the statute. This resaidue gas, coxputed at
its market value {whioch may or may not be the seme as the
price for which the residue gas is =0ld by the gasoline
plant) will be one of the faoctors in deteraining the sax-
able value of she gss "as proluceld™, ¥Ye are assuming that
this residue gas used by the produssr in lesse aoperation
is not deing injeoted luto the esrth for storage, repres-
suring or lifting oll =0 as to Wring it within the exemption
of "ruls 6%,

In the sisuation prscanted by your seoond gusstion
thie taxable value of the gas "es produced” will be the sum
of the following itemsi

(1) 'The gross value of the producer’'s shere of
gesoline and other products extracted.
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{2) The market value of all thu residus ges used
by the producer for lease operation other than that injested
iato the eartk for atorage, repressuring, or liftiag oil.

(3] Prirty peresent of the groas proeesds of the
residue gas sold by the gssoliae plant.

Question 3

*In esse there is 10 market for ssid residue,
edd some woulé be veated into the air at tie plent,
would the use cf pert of sueh resifue by the pro-
duger atill be taxadle? If the gss had deen taxed
at the minimun rate of 11/150 of 1¢ per MCY at the
well head, would the residue used by the produser
b0 taxed again?®

Replying t0 the first part of your question, we
assuns thet there 12 no marret for all of the realidue gas,
sinee you statc that some of the residue would b vented
into the sir., Fowever, the residus gas used by the produesr
has & "use value” to him, as it saves his having to buy fuel
or power 1. other form, such as elagtrisity, oil or gasoline.
fueh value of the residue gas could be determined by the
preveiling prices pald by others 1iu the field for similer
uses. Though there b%e no market for sll of the residue gas
avalilabls, 1% does not follow thet the residéue geaa actually
used by the produger l1s worthless, or that he would glve
avay residus to hia neighdor without charge. Only in the
svent taat you find gas being regulerly given away fres in
the field, should you consider the residuvs gas used dy a
producer in lesse operation as valueless. Fhile the residue
gos isself is not taxadls, the value of 80 mueh thereof as
the produser uses should d»s taken into ssocunt in somputing
the taxadle value of his sgas "as produced”,

As to the second part of your third question, we
sssume thaut the minimm tax has been paié by the purchaser
on the bosis of his settlemsnt with the produser. 4is stated
sabove, where the produser sells his gas for s percentage of
the produsts sxtracdted aad the residue gas, the vslue of thc
gas "es produced” is to de computed under ”"rule 4" by the
sum of three items: {1) the valus of ths producer'a share
of the liquids extrzoted, plus {2) the valus of the producer's
share of the residus s0léd, plus (3) the value of the residue
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used by the producer in lesses oporstion, This third item-
should be considered as part of the aggregates value of the
g8s “as agnc when produced”, If the agsregate value of the
three ftems 1s 1.41¢ per M,C.F. or less, the minimum tax
of 11/150 of 1¢ pexr M.C.F., peaid by the purchaser would dbe
the correct tax. But 1f the sum of the thres items drings
the vslue of the gss "es produoed™ 15 more than 1.41§ per
¥,C.¥7., then the tax would be payadble at 5.2% of sush value
snd the produoer would still ow the tax oa esny value of
the gas in exoess of 1.A14 per MN.C.7, after the pursheser
had paid the minimum tex.

Yours very truly
ATTORNTY GZINTRAL OF TRYAR

oy FhRIL . SREAL

Yaltery R. Xoeh
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