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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GERALD €, MANN
ATTORNEY GENERAL
Honoredble C. J. %ilde
County Auditor
Nueeces County
Corpus Christi, Texas
Dear S5ir: Opinion No. ©
Be: Couaty zission
under Ar 39E6, racn's

- Annotated Civil Statubes.

¥e have received youy let of recent 4d
g gted jusstion.

*We have a problem ¢
Clerk's office p# to whether o \not the County
Judge is entitled to wommissions es listed under
Article 3986 iy iere the ipdome of one
probate cayl :
bate casae.

bate court of Nueces County
ption of a deceased person,
“eonsists of large traots of {nnd.
i is consideradle income derived

The rents anpd royalties are
sdministrator and eredited to

pending fn sald ccurt is & gunerdianship
of the children of such decessed person. The
guardian in this case is the same as the sdminis-
trator in the above ¢ese. Money on hand in the
administration is transfsrred to the guardianship.
The guerdl sanship also has additional income derived
from interest on notes and other obllgations. -

I“" NO COMMUNIGATION IS TO BE CONSTRUED AS A DEFPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENENAL OR FIRST ASSISTANT
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"As there are twb separate and distinet
cases pending before the court, should the com-
_mission be ocharged on the inoome of both es-
tates, or should the total income of the ad-
ministration and only the adddtionsl income,
{other than amounts transferred from the ad-
ministration to the gusrdiansbip) be collectad
in the guardianship?

"The last clause of the above quoted stat-
ute, has been construed dy the county elerk's
oftice as mesning thet whers coney 1s invested,
collected and re-lnvested, that the commlesion
is enly c¢hargeable against the interest receiv-
ad end not nagainat the prineipal collected.®

The administrator and the guardien referred to
in your letter are required to present to the probate court
in sn exhibvit of accounting, under oatk, all sums in cash
dsrived from salos,feollcetiena and like socurcas in due sourse
of adnministration, '

The probate judge 1s required to examine snd ap-
prove all such exhibits of accounting when duly presented %o
him by such administretor and guardian,

Article 3928, Vernon's Annotated Civil S8tatutes,
rveads in part es followss

- “"The couhty Judge shall also recelve the
following fees:

"l. -A comuiasion of cre-half of ons per
aont upon the mctual gesh receipis of each
executor, adminigirator or guardian, upon the
approval of the exhibits and the Cinel settle-
ment of the scgount of suck executor, adminis~
trator or guardlam, btut no‘more than cpne such
commission shall be oharged on any amount re-
ceived by eny such executor, sdministrator or
guardian,
"'0 L n“‘ :
, ~ Tha abova guoted a0t clearly has in view the proe
viding of corpensation of the probate judgs for his orfficial
control of estates based on the “actual cash receipta™ of
éach executor, administrater or guardian as the ocase might De,
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siown by the exhlblts and the final seittlament of the sccount
of such executor, administrator or gasrdian, ™aActual cash
recelpta™ apecifically describs money received by the sxedu-
tor, administrator or guardian, other than cash of the estate
which was on hand when the testztor died. Willis v, Harvey,
26 S. 'ﬁt (26) 288. :

Tha Supreme Court of Texas adopted the Judpment of
the Commiesion of Appeals ilun the case of CGoodwln v, Downs,
280 S, W. 512, whereln it wes held thet the county judge is
entitled to & commission uron money received by a personsl
representative in the fulfillment of a road comstiruction
contract of ths deceased, even though most of the money was
disburssd by ths rapresentstive. ¥a quote from theé Goodwin
cese, supra, as followsi:

"The county Judge has only one way to re-
teive any ccrmpensation for his supervision of an
administration. His responsibility is great.

He must study the reports and spprove the ao-
counts, inoluding receipte and disbursements.
The lLegisleture fixed this definite method of
computing his feea., It will not be assumsd that
the Leglisleatura ipntended to do an unreascnable
or absurd thing. But we sce no reason to smend
or lizit this artiole upon either of such hypo-
thests. There is nothing in the history of this
ect (the court is speaking of irticls 3850,
Revised Civil Statutes, 1911, whieh is now
Article 3926, Vernon's Annotated Civil Statutes)
which ahows that the legislature bad any sxoep-
tion io mind., .+ . &

", . . %6 see no reason for not allowing
the county judge what the statute in cleear and
unnistakeatls language glves him. Ve do not .
believe it is in any wise unreasonable.,™

Also, see Von kKoenneritz v, Ziller, 245 S, W, 423;
Grice v, Cooley, 179 S, %. 10683 Lyles v, Oheim, 142 S, V. (24)
$5¢%.

The mere fact that the administrator in ths one
cage referred to by you in rvour letter is the guerdian in
the pecond eace referred to doss rot slter the fact that these
are two separate and distinet cases pending before the court,
the edministration of esch of which requires the supervision
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of the county judgs. As pointed out in the Guodwin case,
supre, the lLeglslature, in enaeting sald Article 3926, made
ng exosption to the definite method of computing the fees
of ths county judzs for his supervision of an admipistra-
tione.

Tharefore, you are respeoifully advised that it
is the opinion of this department, in answer to your ques-
tion, that the couaty Judge 1s sntitled to his commlssion on
the income of both astates,

Trusting that the foregoing anawers your iaquiry,
we reneipn

Yours very truly
ATTORNEY GUNERAL OF TEXAS

. ‘ - .
s iiiteidon S e M&““)
]

By
D, Burle Daviss
Axsistant
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