OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD €. MANN
ATTORNEY GENERAL

Hon. John D, Reed, Commissioner
Bureau of Labor Statistiocs
Austip, Texas

Desr Sir:

This is in reply
which reads as follows:

yed from exhibitions of
ain exceptions. In order
the provisions of this

gdr ofganizations oconduoting boxing
ng #xhivitions for the purpose of

Ly yhe participants for entrance in
State-wide” or national contests where all or
part of the proceeds from suoh conteats are
used for purposes other then the dsvelopment
of amateur athletica.”

The stetute you refer to is codified as Artlole
614~6 of Veruon's Annotated Fenal Code of Texas. "It was
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originally passed az & part of House Bill 832, Chapter 241,
at the Regular Session of the Forty-third Legizlature, in
1933, end became effective August 29, 1933. Said House
Bill 832 made wrestling and boxing mateches legal, and au-
thorized the Labor Commissioner to regulate them by re-
quiring eertain permlits and licenses as a prerequisite to

the holding of such matohes; and sald Bill preseribed s
thres per-cent {3%) gross receipts tax on the sale of

. tickete to such matches. Seotion 6 of the Bill preseribed
the tax, and it is that part that 1s codified as= Artlole

614"6, Y.4.P.C.

Sald Bill was amended by Housas Bill 28, Chapter
21, at the Seocond Called Session of the Forty-third Legis-
lature, whioh amendment became effective May 28, 1934, end
which 1s still in effeet. Seid Artiele 614-6, V.A.P.C.,
as amended, reads as follows:

"Each individual, firm, olub, sopartmership,
assoclation, company or corporation whioch sonducts
any fistic combat, boxing, sperring or wreéestling
mateh, contest or exhibition wherein the contestants
or participants receive a money remvnersastion, purse,
or prize equivalent for thelr performancs or services
in same, and/or where en ndmisaion fee iz charged or
recelved, shall furpish to the Commissioner of Labor
Statistics at sustin, Texas, within forty-eight (48)
hours after the termination of such match, contest
or exhibition, & duly verified report thersof showing

the number of tiokets sold, the various prioss reseived

therefor, and the amocunt of gross receipts for the
total number of tickets sold therefor, and at the
same time shall ettach to the Commissioner of Lador's

report legal tender or make proper foram of money ordor_

or exchange payable to the State Treasurer in the
smount of tax for three per c¢entum (3%) of the total
gross receipts from the sale of tickets of admlisslon
to suoh contest, which tax shall be deposited to the
eredit of the 'Soxing and Wrestling Enforcement Fund.!
No other fse or tax elther general or loocal, than as
herein provided, shall be assessed against or levied
upon any such match, eontest or exhibition, contestant
or manager, or promoter thereof." )
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The exhibitions you ask about ere ol -
Ject 10 the tax prescribed in snid Artiocle un;::§y£§::e
is an applicsble exoeption in the law. The only possible
exception that has oome to our attention is House Con-
current Hesolution No. 40, passed by both the House end
the Senats at the First Callsd Session of the Forty-third
legislature, which met from September 14 ©1933, until
Ogtober 13, 1933. That resolution 18 codified es Article

614~17b of Vernon's Annotuted Penal C
its entirety as follows: enal Code. It reads in

"DIRECTING COMMISIIONER OF
LABOR AYD CTHIR CFFICERS TO REFRAIN
FROX ENFORCING CERTAIN FROVISICNS OF
H. B. BO. 832, ACTS A3BD LEGICLATURE

H.C.R. No. 40,
| HOUSE CONCURRENT RESCLUTION

"THEREAS, At the Regular Session of the Forty-
third Legislature, House Bill Number 832, Chapter
241, Asts of the Regular was passed by the Legis-

“lature of the State of Texms, regulating and con-
trolling wrestling and boxing within the State of
. Texas; end o

"JHTREAS, It was not the intentios of the

" Legislature of the State of Texe«s in pasaing sald
law, for the provisions thereof to apply to state-
wide &nd nationsl sports bodiss confusting ame-
teur tournamants in these sports whers such sporis
are not conduoted for prorit and the participants
therein regeive ro remuneration for participatling
therain; snd

* STEREAS, There has been some uncertainty
existing ip the minds of the Labor Comnlssioner
end other officers of the State charged with the
enforcement of said laws as to whethar or not
the provisions thereof apply to exhidbitions held
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by associations or individuals not for profit
where the participante thereofl receive no remun-~
eration for participating therein, such as ex-
hivitlions held for the purpese of qualifying
individuals to enter Fatlonal and Olympic sompe-
titlions; and

"RWHEREAS, It 1s the sense of this Leglalature
that such amateur sports should be encouraged; and

"YHEREAS, It was not the sense of this Legis-
lature, in enacting seld law, to heve the provi-
sions thereof apply to such sports; now theresfore,
be 1t '

"RESOLVYED by the House of Representatives of
the State of Texes, the Senate of the State of
Texas conourring, That the Commlzsionsr of Ladbor
Statistics of the State of Texms and all other
officers charged with the enforcemeant of the pro-
visions of House Bill Mumber 832, Chapter 2i1,
Aets of the Regular Session of the Forty-taird
Legislature, be direcoted and they are heredy
directed to refrain from eaforoing the provi-
sions of said Act as agalnst any persom, firm,
or assoclistion of persons conduoting any ex-
hibition of wrestling or boxing not for profit, e
or the participants thereln, where such partic- o
ipants are not receiving any remuneration, when Vi
suoh exhibition is held solely for the purpose
of qualifying the participante therein to enter
any statewide, nationel or e¢lymple tournament,
even though admission may be sharged in order
to defray the necessary expense of holding
such exhibition."

In the rirst place we 4o not believe the faet
situation you a8k ebout c cses within the exception recited
in this resolution. The exseption recited in the resolution
i8 that the sect should not be enforced in those instances
when all of the following is trus, to-wit, 1. that the
partioipantas do not receive any remuneration; and 2, that
the "exhibiticn is held solely for the purpose of qualifying
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the participants therein to enter zny statewide, national
or olympic tournsment," even though admission may de
charged to defray the expense of holding such exhibitien.
In tals cese you state that "all or part of the proceeds
from such conteats are used for purposes other than the
development of suateur athleties™. You do not state the
exact naturs of the purpose for whioh the proceeds are
used; but, if they are used for purposes other than the
davelopment of amateur athletles it is certain that they
are used for some purpose other than gqualifying ths par-
ticipants therein to enter a statewide, national or olymple
tournament, If the proceeds are used for such other pur-
pose, we think the exhibition is held at least partly for
such other purpcse. That belng true, the exhibiticn does
not come within the exception reocited in the resolutioen,
and the contest 1s subjest to the tax.

In the second plece we will point out that
House Concurrent ResquEgon No. 40 (Art. 6l&k~17® V.A.P.C.)
right not be effsctive as a law in that it does not acmply
with the Tequisites of a bill as presoribded by the Con-
stitution of Texas. In the case of Kational Bisouit Co.
v. State, 129 S, W. 2nd 494k {reversed on other pointa,
134 Tex. 293, 135 8, W. 2nd 687), the Austin Court of
Civil Appeals, speaking through Justios Baugh, sald:

*It has long since been settled that
bills must contain the enacting clause pre-
seribed in Bec. 29, of Art. 3 cf the Consti~
tution, have adequate titles, and contaia bdbut
one subject. Yernon's imn. St. Const. Beec. 35,
Art., 3. Nowhere, however, do we find any ex-
press proviasion in the Constitutlon reguiring
that resolutions, requiring ths action of both
houses thereon, and of the Governor, follow
the same courss in thelr peaasage as bills gen~
erally, Const. Art. &, Sec. 15; and in somse
instances may have the foroe end effeot of a
lew, they ere not neeegsarily to be treated
as laws. Mosheim v. Rollins, Tex. Civ. App.,
79 S. ®. 24 672, writ dlsmissed. The Comsti-~
tution itself plsces bills and resolutioms in
separate and distinet categories. Seo. 34, .
Art. 3; State v, Delesdenier, 7 Tex. 76, 9i}.
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Gonley v, Texes Division of United Daugh-
ters of the Confederscy, Tex. Civ. App., 164
S. ¥. 24, 267 39 Tex. Jur., Sec. &, p. 12,
Sec. 30, Art. 3, provides that: *Ko lew
shall be pessed, except by bill,* ete. Kan-
ifestly the enaoting clause rsquired for. 'all
laws*® oould not apply to sush resolution.”

‘In the case of Conley v, Texas Division of United Daughters
of the Confedsracy, 164 5. W. 24, the Austin Court of Civil
Appesals said: _

*The chief distinetion between & reso-
luticn snd & law seems to be that the former
is used whenever the leagislative body passing
it wishes to merely express ap opinion as to
soxe given matter or thing, emd is only to.
have a temporsry effeoct oa such partioular
thing; while by the latter it is intended to .
permanently direst and conirol mdatters epplying
1o persons or things in generel.” : -

In view of the fact that the exhibitions you ask about do

‘”A not ocme within the sxeception resited in the remolution,

as f£irst pointed out above, it is not necessary for us to
decide definitely ths wvalldity of the resolution as a
b1ll. Theresfors, WwWe are mersly mentioning this second
point, and are resting our decision in this opinien on
the first point disocussed adbove.

' Our answer to your inquiry is that the gross
receipts tax presoribed by Article 61l4-6, V.A.P.C.,
should be golleoted from the organizations condueting
the exhibitions deseribed. '
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