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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MannN
ATTORMEY GENERAL

Honorable Emcry M. Spencer
County Attorney
Aransas County
Rockport, Texas

Dear Sir: Opinion No.
Re: Taxation of pro-

Your letter of Nov
this office, reads as follo

quest a further glarification of\ the taxsble
status of cattly owned by the
and Trust Com uabted in Aransps County,
Texas, upon January lst of the y as are
hereinafter igset (out. 8 request is made in
on No. 0-4202 ad-
soma, County At-

forthe year 193§, the San Antonio lLoan and
Trusd C od a large amount of real es-

owned certaif cattle vhich were pemanently

situated vpon these Aransas County lands, 1t
being the custom of the San Antonio Loan and
Trust Company to retain thisg herd in Aransas
County and to ship the incorease to their pro-
perties in Brooks (ounty for maturing. Dur-
ing such years, including the year 1936, ths
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San Antonio Loan and Trust Company disposed
of all of its real estate situated in Aran-
oanEd sas County, Toeresz, to the Feleral government
P for a geme end vild water fowl refuge, but
retained $ts cattle in =8ld counly, as a
matter of fact on the same lends, baving
leased the same for grasling purposes from the
Federa) govermment, and thercafter refused to
render sald cattle for taxatlion, taking the
position sustained by your previocus opinion
in this matter. Aransas County has continued
to assess these cattle for taxetion for the
vears 1937 to 1981, inoclusive, and the total
amount of taxes due on these assessments at
the present time is approximately $3,300.00.

"Upon the publicaetion of your opimian
No. 0-4202 the Commissioners' Court of Aran-
sas County requested Mr. lobart Huson, an
attorney of Refuglo, Texas, to make fuprther
investigation of the faaots concerning the
actual character of the San Antonio Loan and
Trust Company, and especially vhether it wvas
abanking sorporation within the meaning of
the statute re¢lied on by you in the previous
opinion., This question was not gone into by
you at that time, because the facts sulmitted
for your consideration conceded that the Sen
Antonioc Loan and Trust Company vas a banking
corporation. As a result of Mr. Ruson's in-
vestigation of the facta, he has arrived at
a contrary conclusion as Quite fully appear
from a copy of his opinion addressed to Hone
orable B, 3. Pox County Judge of Aransas Coun-
ty, and which is attaoched hereto for your eon-
asideration.

"Tt will be appreciated if you will con-
sider this guestion in the light of the facts
above cet cut and those given in Mr. Huson's
opinion attached, and advise us whether the
assessmente cof cattle owned Ly the San Anton-
1o lLoan and Trust Company and sctuslly situ-
ated in Aransas County, Texas, for the years
1937-19%1, inclusive, are valid acssesauentc,
and {f not, what disposition should be made
of such susessments in order to c¢legr the tax
records of sald county.®
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We have given careful study to the questions sub-
mitted to us in your letter of November 19, 1942, wvherein
you requested us to reconsider our opinion No. 0-4202, re-
lating to the taxation of cattle owned by the San Antonic
Loan & Trust Company. We have delsyed s0 long defore re-
plying in order to investigate thoroughly the charter pov-

ers and nmature of the business conductsd by the san Antenio

Loon & Trust Company for the purpose of ascertaining wvheth-
er it be a "bank” or “bank corporation” vithin the mean-
ing of Articles T165 and 7160, R.C.S., 1925, and other stat-
utes. We thank you for enclosing in your letter a copy of
the opinion on this subject dated May 16, 1942, by Nr. Hobart
Huson, vhich has been most helpful. We alsoc wish to express
our appreciation to the members of the State Banking Depart-
ment and to ¥r. Leroy G. Demman, Attorney for the San Anton-
10 Loan & Trust Ccmpany, for their cooperation and assistance
in our investigation of the facts and lav relating to the
questions herein involved.

Reference to the records in the Sesretary of
State's office shov that the Samn Antonio Joan & Trust Com-
pany vas chartered on Maroch 1, 1891, with the following pur-
pGse clauses

“The purposes of the corporation are the ac-
cumulation and loan of money, to ast as trustee
or assignee or receiver vhen designated by any
person, corporaticon or court to sc do, and to deo
a general fiduciary and depository business and
to act as executor and testamentary guardian vhen
designated as such by a deceased.”

By smendment filed February 8, 1897, the purpose
clause of the charter was changed sc as to read as follows:

"The purposes of the corporation are the
accuntlation and loan of money; to act as
trustee or assignee or receiver vhen designated
by sny person, corporation or oourt to do soj
and to do & general fiduclary and depository
business; and to act as executor or guardian
vhen designated as such by a deceased; and for
promoting and taking stock in manufaoturing
companies or corporations; and for the erec~
tion or repair of any bullding or improvement
and for the acoumulation and loan of money for
sald purpose; and for the purchase, sale and
subdivision of real property in towns, cities
and villages and their suburbs, not extending
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more than tvo miles beyond thelir limits, and
for the ssoumulation and loan of money for
that purpose.”

The present purpose clause of the San Antonio
Loan & Trust Company was adopted by charter amendnment
filed on November 4, 1911, and reads as followss

"the purpose of the corporation is and
shall continue to be to act as trustee or
aasignee or receiver vhen designated by any
persan, corporetion or court to 4o so, and
to do a general fiduciary and depository
business, and to act as executor and testa-
mentary guardian vhen deasignated as such by
a deceased.”

The only other amendment to the charter of the
San Antonio Loan & Trust Company was one filed Octobder 26,
1937, for the sole purpose of extending its corporate exis-
tence for rifty years.

After & careful consideration of the purpose clause
of the charter of the San Antonio lLoan & Trust Company in con-
nection with the applicable statutes, ve have concluded that
sald corporation is neither a "bank” nor a “banking sorpors-
tion", and, therefore is not authorized to do a banking bus-
inesa. In faot, 1t does not claim to have such authority.

Article T165, R.C.B. 1925, expressly applies to
*every bank, vhether of issue or deposit, banker, broker,
dealer in exchange, or stockjobber." Article 7166 applies
to "every banking corporation, state or national."™ It 1is
obvicus that as the San Antonio loan & Trust Company is
not a bank, elther of issue or deposit, and is not a bank-
er, broker, dealer in exchange or stocklobber or banking
corporation, state or natiomal, it does not came within any
of the categories mentioned in either of these statutes.

Article 7166 vas originally enacted in 1885 in the
1dentical langusage as 1t nov reads ss Section 2¢ of H. B. No.
439, section 111, Page 105, Aats 1885, 19th Legislature, Reg-
ular Session. Article 7165 wvas originally ensoted in 1895,
in the identical language as it now reads, as part of 35.B. No.
68, Chapter 3%, Page 37, Acts 1895, 24th Legislature, Regular
Session. At the time of the original enasgtment of these lavs
the wvords "bank” and "banking corporatica® could mot lave re-
ferred to any sorporations organized under the lewes of Texas,
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since Article XVI, Section 16, of the Constitution, as
it then read, expressly forbade the existence of any state
corporation ‘vith banking or discount privileges”. These
tvo acts, vhen passed, could have referrsed only to national
banks, private banks and individuals or partnerships. Under
the amendment to Article XVI, Section 16 of the Constitution
in 190k, the reference to "state banking corporation® must
have been treated as surplusage. S3Since the 2an Antonio Loan
& Trust Company 1is, by virtue of its charter povers, neither
& bank, s banking corporation, nor a state corporation with
banking or discount privileges, a national bank, s private
bank, an individusl or partnership engaged in the banking
?usinsss, neither Article 7165 nor Article 7166 applies to
t.

The Constitution of Texas in Article B, Section
11 thereof, provides as Ioliows:

"All property, vhether owned by persons or
goyporations b assess or taxatlion, and
the %G!Ol ) t! In the county where sltuated, Dut
the EEgIaIaEnru MaY, DY & tvo-thirds vote, author-
ize the payment of taxes of non~residents of coun-
ties to be made at the office of the Comptroller
of Public Acocunts. And all lands and other pro-
perty not rendered for taxation by the owner there-
of shall be asseaned at its fair value by the pro-
per officer."

Article 7153 of Vernon's Annotated Civil Statutes
of 192% provides as follows:

"All property real and personal, except such
g8 is regggggg to §§ ;;.EE% Eﬁa 28868800 oEESrwIae,
8 ) A880RS in the county wvhere
It 15 situated; and all personal property subject
tc taxation and temporarily removed from the state
or county shall be listed and assessed in the coun-
ty of the residence of the owner thereof, or in

the county where the principal office of such own-
er is esituated,

As ve interpret the facts set out in your letter,
the cattle belonging te the San Antonio Loan & Trust Company
had acquired a situs in Aransas oounty on January lst cof the
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respective years they vere assessed for taxes by the coun-

ty. You are therefore respectfully advised it is the opin-
ion of this department that said cattle wvere properly sub-

Ject to taxation by Aransas county.

Our conclusion is supported by the authorities
cited below. Clampitt v. Johnson, 42 S.W. 866; Waggoner
v. Whaley, 50 8.W. 153, writ of error refused; Guaranty
Life Ins. Co. of Houston v. City of Austin, 108 Tex. 209,
190 8.W. 189.

our Opinion No. 0-#202 vas based upon the assump-
tion that the San Antonio Loan & Trust Company vas & bank-
ing corporation; since that assumption vas erroneous, sald
opinion is withdrawn.

Yours very iruly
ATTORREY axlnnggaor TEXAS

rgo P. Blackburn
Assistant "//
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