PR, T

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GenaLD C. MANN

* AVVORMEY GENERAL

Hoznorable George iI. Shaprerd
Comptrollor of Publio Acoounis
Austin, Texas :

“ Deer Sir:

Opinion io. G,
Ros Tcxag Irxﬂrltan e 7 x law ap-
plicd to tho.Bstato T William

-10' of this depértmant
nhexltance Tax Law to

1941, 4n which you rogaest tl: o}
as to the epplication of the Tox

Tha facts in theé oas esént:nay be briefly
etatod as follows. : .

Puring } e Pary 14 i Divins exzecuted
- 2 vels/real propertles to
Julian L. B.’Lvm,l lor son, 5 Ybeusiee.  Said trust was to

inas whivh tinoe the 4rustee was to nan-

ege the same, W ; 2% Tiving, a oon ol the truateo,
was glven/ 3 a3 Antg2est in the trust propexrty
and he w4 scelveNthe inglme fron all of the trust prop=-
erty. /4 o of /tha trust tke provertiy was to
pass /Lo £ 1 GELhort Bivins. The trudt agrao~-
pentl futsoer prévidgd as follc;s~ - i

erINBiving prler to the tine o snaﬂl have

attadqod iis Lajority, learing ro suryiving widow,
cbAldren, or, if havino ettained uis

;7 Ls shall die intestate and without
leaving a widew, child or caildren, then the
trust propertles coversd by this agroenent shall
pass to end veah one-held in Ciiver silocen Bivias
end one~lalf in Fary Files Eivina, brotiaer and
sister o Wililianm Gilvsrd Bivins, and thsir lesi-
ful beirs, if they shall predcoeass the gxid
¥illiam Gilwert Tivins in death, subjeoct o the
continusd adminilstration of this truat for the
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fﬁll term svec;fied herein, but should the said
1/411iem Gilbert 3ivins die inteatato and leave”
& widow or child or ohildren, then seld trust
properties shall vost in his lawful helis -accord-
" 4ng to the law of desccent and distridbution in
Texas, ;abject tc the continuved sérinistration.of
thls ‘trust for the full term specifiled hereihn}

ahantlA +rn enltd v -111'|nm Al Thawmt Qleines o Pdaw
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attaining his najority, execute hie last will and -
test&menu, {ang the said willism Gildert Piving™
shall alter attalniag his mzjority, have Tull™
right, power aad suthority to dispose of the
trust properties by will, subieet to .the con~
tinued adninistration of the trusp estate for
the torm herein snccified) devising the trust
pronexuieg herein referred to, and therealter

éle prior to the expiratlon of this s trust, then '
- &11 ‘such.trust propertics held by the Truatee
unéer -this agrecuent shall vesi in such devisoos
and beneficleries, subject to the continued ad-
ministration of this trust for the full teﬂn
specified herein. .‘."

The-said ¥illien Cilbert Bivins died on-¥ay 23,

‘1940, cfter having obta;ned the age of twenty-ona’ yoaxrs,’
leaving a will uhicn provides in rart as folloua"

n.! ,l o

MSECCHD: -1 give, devise &nd - becueath wto
my "brother, OQLIVSR HILSCH BIVINS ‘and py sister,
¥ARY MILES BI‘#'IL..:, sbaro and shayve alilke, ‘all ‘of
ny -property -of -every kind end character, real,
‘personal or -otherwise and vwherever. sit Lateu, ‘of
‘which I may dle s¢ized end possessod, to bé their
orn property, -devising the same to. them without
any -constraint or suggestion, to be held, ranured,
" ratained, .sold, disyoseq of ,' or Ouhsr‘iSe us '
28 -their owm gooq Jubsreent nay diotute.

.1t St
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‘The -problen of asscesing the Pexas inkeritsnce

tax

to a cas? as presented bhere has never bveen passed on by the
courts of this State. Lere the srantor geve to the decedent

the power of approintnznt over certain trust propertiss.

ir
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the decodent failed to exercise sald power then under the

original trust agre ement the property was to rass to Olivoer
wilson Bivine and Xary illes Divine., However, the deccdeont
left a will in which ho devisad all of khis property of every

... kind whatsoever to the sare 1ndiv1aua13, Cliver lailaon Bivins

end Yery I.J.les uivine.

. Article 7117 of the Rovised Civil utatutes reaas
in part a8 follows: _

*Al] p'-cparty vithin the Jur:.saieuion of
this State, reel pr rerscnal, corvcrate or in-
corporate, and eny intersst therein, incluaing
property passing under e gencral poaer of ap-~
pointment exercise@ by the deocedent by will,

« o o Which shall -pass &bsolutely or in trust
by will or by the laws of do¢scent or distridbu-
tion of this or any other State, + « « shall,
upon passing to or for the use of esay rerson,
corporation, or essociation, be subjeot to a
‘tax for the benefit of the State's General Reve

- enus Fund, in accordance with the Tollo: "111,

- ‘classirieation « s " . _

or course 17 the above quoted provision or the
will of the descadent is construed so as to not be an exer-
cise of the power of appolniment granted hinm by %the donor

~ dbut .to include only the said decedent‘'s other property, ‘then

the property in trust pssges to the seld Oliver %Wilson Bivins
and Yary Miles Bivins under the terms of the irrevoceble
trust and no tax would be due on the death of the decedent.

¥any facts as to the testator's intent would have to bo taken

into consideration to determine whether or not he intended
thet his will gaould be an exerﬂise of the Dower ©Ff appoint=
nent granted him. ‘ : . ‘

"Eowever, assume that the said decedcnt did eXeT~
oisc saiad pecuexr of appoin‘bment in his will and that he appolnt-
ed Oliver VWilson Bivins and ilary ¥iles Tivins, 'the saze in-
dividvals who would have received the propsrty had he falled
to exercige the power. The qusstion thean is would the Texas
in.writance tax, Artiele 7117, omupra, which taxes properiy

" passins upon the ezercise of a power of a;:pointu.,nt by will
annly under the oircumstances of this caza®

-
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Ve believe that the answer to this queetion is
oontrolled by the case of Arnold v, Southern Pine Lumber
Co., 123 S« ¥W. 917, In that case property was deeded to

. & hustand in trust for his wife for life and shevas granted

-

e

the power of eppointment either by deed or will. 1In- the
eveat she Gld not exercise said power the property wes to
pass o ker children, She left a will in which sho left

all of her property to her children. It was contended that
"by gaid will the decedent had exercised ths pcwver of aprointe
ment and that the ohildren took the property from her sube
Jeot to the debis of her estate., Ths court overruled this
contention and bt&tcd ag rollowsx

- ow. ¥, Wallaee was given no prouerty 1nter-
est In the land, but was merely the depositary
of the paked lezzl title, holding it 1an trust for -
the real owners of the beneficial interest.

- *{5) For whcm, then, was he holding that

which rernained after the terminetion of the life
estate of his wife? Zvidently for the children,
or vhomsoever she mizght aprpeint. Thoee vho might

. teke by the eppointzent were not then susceptible

. of escertalnment, nor could they be -t111 the

- povier wus -execubed. The right which wes to come
into existernce upon the gpprointreni veinz madse -

© . Wes, tnﬂrvfore, £0. coniinzant and uacerialn that

it 4ld not attain to the dignity ol an -esizte,
Eence the only beneficial interest con?eyed by -’
the desd beyond the llfe estate of lirs. ¥allace

waa thet conferrad upon the cnlldren. ‘hey then
had & vrssent right of future enjoyvzent, sudject
to be deieatec by tine execution of ithe tciler by

¥rs. wallace. The contingency whicih conrronted .
then was onz which might defeat nn existing »right, -
not-one uron waich its origin would dercnn. Tnder
the zuthoritics referred to upon the forcer ep-
peal this contingency dié not yrevent the remain-
der Tron beconins a vested one. Sec irnold v. So,
Fine br. Co., 123 &5, V. 1162, and casss phera :

" eIf the ohilu“en of lIrs. ?%llace +ook a
vested remginder under the deed from 2. . vellsce
“end viie, thnen upon hey deatl withcul Navips en- .
= pointcd gome otiler versen to the estate they held .
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by virtue of their oricinal title. Mrs. ifallace
could not take anything from their interest zo-
quired under the desd, except by &DpOlBtln” BOmE
other person to the estate. . :

c nThe 1nte“ast ‘which one has in an eatate ' al
." 18 measured by the older and better title.
(Uhaerscorinu oura) e

}pp1yin¢ the holding of the court to tha facts
1n our case Oliver Wilson Bivins and ¥ary iles Bivins
originelly were givon a vested remainder in the property
subject to beling defcated by the decedent having passed
the property to a third.party by the exercise of the power
of eppointment. This he did not do., Therefore the prop-
erty in this case passed under the terms of the trust agree-
ment., The quesiion erises, however, whether or not the.
same is taxable under the woréing of our tax statute, supra,
due to the fact that the power of appointmont was exercised,
a8 we sssumed, and the property passed to Cliver Wilson
Bivins and ¥ary Miles Eivins because the decedent did not
-appoint a third party. This point was passed onr by the
Third Circuit Court of Appeals in the case of VWear v. Come- o
--missioner of Internal Revenue, 65 Ted. (cd) 665, The Fed- C T
eral Aot elso tazes "property passing under a genersl povier
of eppointment exercised by the decedent by will . s .“
The courtd stated as follows: - i

. ' “Ehat queation is predicaued on the 1aw of
Pennsylvania thet, 'If the donee of the power -
exorcisé it in auch a manner that the property
pusses exactly as 1t would have passed if the
povier had not been exercised, the properiy will
be treated as passing under the will of the aonor.

L ] .« &

"The real questlon, as we ven ure to put 1t,
is vhether the exercise of & general jower cf ap~
pointment is a lawful subject of felderal texa-

" tion, to be measured by the vahe of property wnich
under sbate lew passes. as in this case, not from
the decedent donee of the power but Tron uho donor,

“0 . & -

"The subject of the tax in this case is the
exercise of 8 weneval power of aprointment. The

- - —
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tax is not on tha property of the pouer but 19
on the exercise of the pover itsel?. , ,
L PIRPE
*And, further, the Congress has, in some
situations, power to tax tranemission of prop-
erty effected by death even thoush by the law
“of the decedent's domicile such property is not
‘part of his estate, Fidolity-Thiledelphis Trust
Co. v. Y¥oCaughn (C.C.A.) 34 F, {(2d) 600 602.
“l l-‘ | . -
e have not been convinced that on the
death of the donee nothing happened in respect
to the property of the power and in respect to
the daughters' right to the property by the ex-
ercise of the power. DPefore its exercise the
daughters of the decedent, the twice named re~
ciplents, had under Pennsylvanie law an estate
in the property of the power. But it wos a de-
feasible estate, not unlike the interest of a
--beneficlary in a policy of 1life 4Ansuraiice where
the insured has reserved, yet has not exeroised,
the right to ohange the beneficlary, Their
estate was liable to be wholly teken awey fron
them by the exercise of the power in favor of
others, So long as the donee lived and retained
control over the disposition of the property the
daughters ran that risk, vhich was aXin to the
xisk of a change of bteneficiaries 4n a policy of
insurance. Hot until the donee died did that
risk disappear. Until then he -stood {n their
way. Therofore it was upon his death without
exercising the pover adverse 4o them -that .the
estate of the dauchters became 4Andefeasible. . .
ind such a tax, ‘we 'hold, the federsl aovern_ent
under its sovereign u0uer to levy texes, may: lanw '
fully impose upon the exercise of & pover effact~
ing such a change, .« .« " .

. Under the ‘reasoning of the above case,the Texas
inheritance tax would be due under the faocts you present.
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However, the polnt was again passed on, The second Circuit
Court of Apreals in the case of Crinnell v, Comnissioner of
Internal Revenue, 70 Fed. (2d) 703, hold ccntra to the YVear
ocase, supra, ‘lhe court held that as the property did not

pass upon the exerclse of the power of sprointment bat rather
passed under the will of the orlginal donor the same was not
taxable as "proporty rassing under & general pover of gppointe
ment exercised oy the decedent by will." {Underscoring ours)

: Becauso of the confliot in the tvo sbove mentioned
Federal cases the Supreme Court of the Unit{ed States granted
‘a wrlt of certiorari., See Helverinzg v, Grinnell, 294 U, S,
153, 79 L. Ed. 825. The ocourt stated as follows:

“The erucial words are 'property pessing
under a genersl power of appointz=ent exercised ,
by the decedent by will.' Anslysis of this clause’
discloses three distinot requisites--(1l) the ex-~
istence of a general power of gppointnment; {(2) en -
exercise of that power by the decedent by will;
and (3) the passing of the property in virtue of
such ezxercise. Clcarly, the genersl poyer existed
and was exercised; and this i1s not disputed. But .
it is equelly clear that no property passod under
the pover or as a result of its exercise since
that result was definitely rzjected by the bene~
ficiaries. . . _ o -

wife granted the writ of certiorari ‘in-this’
case because of an.ellepud conflict with Wear V.
Commisoioner of Internal Revenue {C.C.4. 3d4) 635K,
(24) 665, and Lee v, Commissioner of Intcrnal Rev-
enue, 61 App. D. C. 33, 57 F. (24) 399. The roa-~
foning end conclusicns of those courts and of the’
ccurt below cennot bg reconciled.  We are-of -tho
opinion that, to the extent of the confliet, -the
view of the former is wrong and thet of-the- court
below is right, end we hold accordingly." -

Under the above holding of the Sunreme Court of
the United States anid the other -authoritices citzd herein,
it 1s our opinion thet the property passinz to Oliver Wilson
Bivins and llary killes Bivino passes under the trust egree-
nent and is not subject to the Texas inheritance taz. upon

. the death of the decedent, Williem Gilbert Elvins.
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We trust that the foregoing is surficient {0 en-
lighten you in this matter.

i3

Yours very‘tfﬁiy
D NOV 2}, 194 : '

© APTORNEY
FInAT ASGISTANT- »
ATTCRIEY GENERAL . By :
. Goldberg
- Assistant
. BG T :
+ LFPROVED
OPINION
COM.MITTE‘.:‘:-
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