OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORMEY GENERAL

Yonorable T. U. Walton, Fresident
agrieulturel & Yeckanical Coliege
Coll:=ge Station, Texaa

Dear Sir:

Cpinion Fo. Om4E
Hei; Construgtion Ofthe term “en-

General ‘s Opin-
» NO- 38 of th.
» B8veral ques-

rds & ocontraot to the
Texan, s low bidder
its buildingu, would

of offioce before pay-
State appropriated funds”

College ewards a oontract to Sam
f Vesquite, Texas, for moviRg oer-
Jwould this contreotor and his em-

A direct empployees of the Uclliaege, whather
working for an hour, month, or ye&r, have properly
exeouted the oeth of offlice. Ve are not certatn
regarding individuals, pertnerships, compsnies,
or oorporations, who may frox time to time have
contracts with the College direstly or through
the State Board of Control, %o furnish supplies
or do repeir or conatruotion work.

»Your opinion will be apprecietsd.”

MO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS AFPROVED BY THE ATTORNEY GENERAL OR FiRST ASSISTANT



Honorebles 7. G. Walton, rresidest, Fage &

Section 1 of Zenste Bill No, 38, iots of the Yorty-
ssventh Leglislaturs, Reguler Session, 1eads as follows:

*hat on and after the date this act be-
conss effective, no publie funis may be paid
tc any person as & teacher, instruetor, visit-
ing instruotor, or other amployee in, for or
eonnected with any tax-supported school, eole
lege, university or other Sax-suprorted in- .
at.zution of learning in this State, unless and
until suach peraon shall have tsken the osth of
office rquired to be taken by members of the
Legislature and all other officers, as provided
in Article XVI, Esotion 1, as acended by amend-
ment adopted November B, 1938." '

We must eonstrue the language “or other cnplogt.
in, for or oconnmseted with any texwsupportesd school, oovllege,
:nivnr:lty'. in the light of ihe faaots recited in your

“he oases are many which involve the gquestion of
whether & person is an smployes or an independent soantractor.
We mention the following: Vene v. Newoombe, 132 U, 8. 220}
Haden Company v. Rigge, 84 S. W. (R4) 780} Molsod v, Seourity
Union Ins, Oo., B2 &, %. {(B4) 988} Maryland Casualty Co. v,
gznnclxr,‘ggjs; #. (24) 368; Southera Surety Co., v. Shoemake,

E. %, » :

AR employee is bound in some degres, at least, to
the duties of a servant] a oontractor is bound oaly to pro-
duge, oOr czuse to be prgnucod, s esrtain result,

An independent oontractor ean amploycothers to'w
work and ascoomplish the contemplated result without the eson-
sent OF the contractesi an exployes sannot do 80,

The term “employse” indisates a peraon hired %o
work for wages in a manner direetly deolded upon by the ex-
ployer; an independent sontractor agrees to do & jeb far a
certain oontract price and posnesses indepdndencs of coawmrel

over the details,

The dmployss ia one employed to perform persomal
servicea; a sontractor eagages to do a particular thing.

he significant elexent ip aan cnrlasmnat is pereon~
al servioce. The aignificant element betwsen a contractor and
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Honorable T. O. Valtom, Presiden', Fage 3

nis prineipal is the work, as en entirety, to be performed,
me comtractor is obliged to follow the will of the employer
only as to the result of the work, not as to the means and
method neoessary t¢ achieve the result,

In Soputhern Surety Company v. Shoemake, supra, by
the Commissi on Of appeals, it was anid;

*Gur Supreme Court,nCunninghax v, I. R.R. Co.,
81 Texy BOZ, 32 im, n‘p- 632' snd Yallaoce v, B,C.0.
Co., 91 Tex. 18, 4C &, W, 399, defines an independ-
ent contractor as one wham the emdloysr has no right
to coantrol es to the menner in whioh the work is
to be done, or the means dy whieh it is accomplish-
ed.

“The rule 18 admirably statad in Street on
Personel Injuries, § { 11 and 12, thus:; 'lo bhetter
test oan be aprlied than to say that the relation
of master and ssrvant exists whers the master re~
tains or exeroises the power of contrel in di-
reoting, not merely the end sought to be accom~
plished by the employment of another, but es well
the mesns and details of its acoonplishment; not
only what ahall be done, but how {t shsll de done.'*

iAdverting to the facts desarided in your request

lettey, it f& apparent thet the contruots descridad 4o not
represant an "euployee” relationship, but indicete an inde-
{;na-nt contractor relationship betwesn the College and

ose to whom the contraots are awarded. The College 4is not
. employing the lLydick Roofing Company as a servait, or employes,
%o repalr the roof in question, dbut is awarding & contraet
to the Company. &£imilerly, the College is not employing Sam
B. Futherford to move sertain builiings as “he employes or
servant of the College, wnd direotly under the detailed Ai-
rection of thu College, hut has awarded tc Rutherford a oon-
tract to do this particular thing.

Yt i3 thorefore the opinion of this department that
neither the offiocers or employees of the Lydiock Roofing Comew
psny, nor LZam 5. Rutherford or his employess, would be required
to exscute the oeth of office required by Senste RBill Ko, 38
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Honorable T. (., Walten, FPresident, Page 4
of the Forty-seventh Legislature, under the fects of your
iaquiry.
Yours very truly
ATTONNEY GLNERAL OF TRXAS
FIRST £SSISTANT By )
T B . Zollie C. Steakley
ATTORNEY GENERAL Ansistant
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