performing services in the leased departownts whioh
are the sudjeot of the 'lease’ agreoment attaoched
are in the smployment of the lessor department

store.” '

The definition af employment as found in article
5221b, Seotion 17(g), Vernoa's anmotetad Civil Etatutes,

readss .
. {

*(g) (1) ‘*Empl at' subjeet to the other
provisiocas of s subsection, means service, 1n-
aludiug service 1a interstete conmerce, perlorsed
for wages or under any contraot of hire, written
Or orsal, express or implied, provided that any
gervices performed by an individual for wages y
shall Ge gedmoﬁ to be employment subleet to thi ;
Zot unless and umtlil it is shown to the satislag- '
tion of the Commissjion that suob individua) has
hean and DE 3
aireotion over the

0
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the oorrootﬁons of our holding that the individual

;f
;
]
;.
EV -

e think §{t also pertimeat to guote a portion of
Article 5221b, Zeotion 17{e}: . - |

", o .+ Xsoh individusl employed to perform
or to assist in performing the work of any agent
or exployee of an smploying unit shall be deemed

- t0 beo employwd bY auch eaploying umnit for sll the
purposes of thig Ast, whether such individual wae
hired or pald directly by suoh eaploylang unit or
by such agent or employes, provided the employing
unit hed sotusl or constructive knowleége of the

work,* .

The exhibits atinched to this requelt reflect oonw
trects sntered into betwsen the X department store, lessor,
with an inédividuel, pertnerebir end corporation for the opera-
tion or leesed depertzents within the lecsor store.

o The contracts submitted sro similar snd purport

: to oreste a acontreot reletionship bvetween the aontracting
partica, spooificelly &isavowing & joint venture or snters
prise or & letticg of space within the department store,
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Ye are not ooncerned with ths purpose or reason of the lessor
in subletting or in leassing various departments within its
store., But, we are called upon to determine whether the in- -
dividuals engeged in exmployment in the vesrious lsased depart-
ments are performing services free Irom scntrol or direstion
of the lessor department store. ' '

For the purpose of this opinion it is necessary
that certain faots, ooxmon %o the oontracts sutmitted, be
reviewed in determining the control or right of control, had
or sxercised by the lessor over the individuals engaged in
the leased departments, In the sontrect submitted betwesn
the X departmant store and Lillian Zerrell, we note the fol-
lowing stipulations pertinent to the examination of the re- ‘
lationahip there sxiating. Party of the First Part, the :
lessor, reserves the right tot frix and eanforce all rules i
and regulationa of the operation of the store and the legsed |
department; to sontrol the sppesrance send the merchandise ;
contained in the leassd department; the right to examine and !
spprove the advertieing of the lessce; to rix the minimum '
amount of advertiaing dons Y%y the lessee during each year;
to settle any complaints or dlaputes arising with the ous~ : ‘
tomers of sald leasned departmsnt and to maske ressonadble ade i
Justoent with such oustomer; to require the lesase to recelive |
baok sny merchandise soid by sald lessee that iz returned by
ths ocustomer; to control the personnsl of the lesaes by ceus~ ;
ing dismiasal Of any person or persons who are obdjectionable =
to the lessor, =~ - S -

' " The lesses govenants to employ suffiolent persone \
nel and propsrly condust and carry on the busim ss snd to i
engage and gontrol ite enxmployees and agents sudbjest to the -
rules and regulations of the lessor; nct to sell or allow !
to be 80ld in its department any merchendise other then thet : f
agreed upon in thelir contract; not to oarry any merchandise ‘
the charsoter of whioh 4s not satiafactory to the lsssor; |
not to ongegs in any edditional business other than that en~ |
geged in at the tinme of the signing of tha leass oontract
without the permission of the leasor; to keep the appearence
of itas stock and department satisfactory to the lessor| not
t0 sell any merchandise on oredit except to such psrsons end
in such amounts s the lessor shall first approve acoording
to the methods of approvel in vogue 1in that store; ell so-~
counts acoruing on account of sales on oredit shall de deemed |
to heccme and be the aceounts of the lesaor not to permit 1
any pert of the apece leagad to remain veacent or uncacuplied, !
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or interfere in atty manner whatsoever with the ingress or
egress of the erployees of the leasor; not to interfere
througbh the ailsles or openings with the ingress or egress

of the employses of the lessor or to permit any diseourtesy
to be shown themj that in spite of the binding obligations
of the contract.upon the lessee for s periocd of {ive yoars,
the lessor may terminate the agreement upon ten 4ay's notiee
for broach of sny of the meny stipulations provided in the
contreot,. .

The photostatic oopy of the agreement entered into

botwesn X dapartment store and another lessoce disologes cer-
taeis other resatriotions placed upon the lessee, /Among thoae
restrictions we £ind the lopses must maintein and operete in
a ranner aatiarfactory to lessor s first-olaes high-grede de-
partnent Loy the sale of cgertsl n merchandise; lessee agrees
that its business shall to all outward cprearances, exoept
as to tho ereditors of the department, de conducted as a de~
parteent of and under the trade noms of the lepsor, 4t boing
understood and agreed that this conditdion ia one of the prin-
olple considerations of thile ocontracti e¢ach C.C.D., or lay~
away sale i3 to bs approved by the sredit department of the
lesser in the seme nmanner as coredit sales; all matters of
dlaspute arising between the lessee end any of its customers
and with respsot to claims of sny kind msde by lessse's cus~
tomers, lessor shall be the judge and its decision shall be
final and binding upon lessee} the wives of the parties to
the agreement shall be entitled to receive disocounts nade
upon the purchases ip sny of the dopertments, but the wives
of officers of lessor shall bas sntitled to discount in a0~
cordance with leasor's practice, the 20% &lscount limitation
notwithstanding, that such sales to wives of offiocers of les~
sor shall be rent free} lesses may employ a mansgor for itas
business at {it» expense but ithe person enploysd &3 such
maneager shall, before bis saployment, be lirat epproved by
the lessor. lessee shall slso employ et Lits expenns all
alterstion help for its department. All suoh persouna shall
hafors smployment de approved by leosor, lessee shall not
continuve in its employment any person inoluding its manaper
who is objectionabdle to lessor, any suol exployée Or menager
who shall at sny time boocme objsotionable to lezsor be
diseharged.

Adverting to the wording of the statute defining
enployrent and oonaldering the restriotions placed in the
contrect betweon the le ssor end lessee, it mppears obdbvious
to us that the lessor retained tLhe right to control or di-
rect the performences of the services rendered by the per-
song engaged in the departments of the lessees, The atatute
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requires that such individual shall be free from ocontrol or
direction over the performapnce o thwir servioces, to bs ex-
cluded from the definition of the term "omploymsut®, There
ars meny oeses in this state holding thet the right to son~
trol rather than the exsroise thereof detsrmines whethar one
is en employes or an icdependent contraotor. T, & N, 0,
Raliway Co. ve, Rittiman, 87 8, W, (24) 745. 23 Tex. Jur,
pes 546, & Tex. Law Review 107.

The faots supplied 4o not &isnlose that the lessor
exercised a striot control over the performances of the serve
fces of the individuels in the leased departcents, but under
the coantracts sttached to your requsst olsarly the right of
control was yetained by the leasor. 76 cannot visuelize @
nore riglid supervision and econrtrol over employces then the
right to cause termination of their eervioes if not satisfae-
tory to the lessor, :; The sales made dy the individusls in
the lessed department on oredlt or by check must he spproved
by the lessor; they may not bs diseourteous to the lessor or
any of ite other perkonnel; the appearanse, the sarrangement,
the quality snd the display of merchandise by these indivi-
duels must meet with the spproval of the lessor.

Artiale 5221b, Ceation 17(e) quoted in payt pro-
vides that an individual ralling within the definition of
“amployment"”, sl quoted herein & deouxed hired by an emw
ployiag unit if ocontrolled by it xhather they were hired or

‘pajd directly by such employing unit or by sush agent or eme

ployea providing the employing unit had astual or gonotruo-
tive knowledge of the work. Clearly the lesaor had koowledge
of the work done in the leaned deparizent as they approved
the personnel of thoss deparizents.

.wb}db'not think 1t neoessary ¢o argue at length
the terms of the contreets submitted. ¥Fer in our opinion,

the restricticns imposed :ron the personnel of ths lesseq

olearly rofute the suzgeation thet they are free from con-
trol or direotion of the lemacr. ‘

¥8 have found & ncst reeent ruling of the Myvean

of Internsl Revesnue upon & sinller situation, repeorted in the
Unexployzent Compensation interpretatica servics, Fsderel

“eriss supplement of Maroh 1§, 194, es 501-F.F.T. 409, This
fact situstion d3sglosed that the ¥ Compeny operated s laased
departzent in the * Departxent Store engaging at sll tinmes at
lesst ten persons in its department. Geberally the X Company
hired 1ts own sales people and managerial help end pald thelr
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revuneration., Their contrast alsc required that the employees
of the ¥ Company must oonform to the rules and regulations of
the N Department Store.

The Internal Revenue Departmsnt thers ruled that the
¥ Departzent Store was the smploysr becsuse 1t was apparent
from the faots and the pertinent regulations that the primary
right of direction and control over the performance of the
servicea by the employees in the lessed departnment was re-
tained and exercised by the N Department Store. In exerolis~
ing such control, the N Department Stors wes not scting as s
agent of the N Company but was acting on its behslf as prine
oipal. Accordingly, the N Nepsrtment Store was the employer
end was liable for the sociel security end employment tuxes
besed upon the wages of the persons psrforming services in
the leased depsrtment of the H Departzent Store,

This ruling commeuvted upon the fast that the smployee
was subjeoct to the will end scatrol of the N Department Stors,
not only as to what should be done dus how it ashould be &ane,
but that it wes not n=osssary that the employer actually direot
the performanae of the asrvioces; it 1s suffiolent if the right
to control tham 1s retalned, o

The facts in the above mentioned situstion are simie-
ler and the ruling is directly in point in the matter befors
us in this opinion. ,

¥e are not passing upon the relstionship of the par-
ties under considerstion excedt am to liability under the de-

- finition of employment in the Texas Unemploymant Conpensation

Aot . :

We, therefore, sdvise you that the persons engaged
in the performance of sexvices in the lsanud deparizents of
the lessor department store are performinog services under the
diresction and control of the lessor stoure regardless of the
legal cheracter of the lessee. In our opinion thers is the
sexe linbility for taxes on the wages of the persons engaged

‘_ by the corporation as for those of & partnership or en indi.

viduasl,
Yours very truly
T IRIVEDTUN o 1942 ATPORNEY GENERAL OF TEXAS
FITCIRAY Sy By Horrd . APPROVED
SaAY RN T oaw o . oIrris a
, T TEXAS Assietent [ _ShNSN.
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