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TedY Sir:
Opinion Ko, 0
Your lette . %, 1941, requesting an
opinion of this depdrtxe b, quegtions stated therein

"It his raatice in the many
years past ‘{or ‘gumerous Co t; Officiels to oL~
ublic and to take
ents as such, as well
ong sugh offiaers so
octioe aret County Clerks
] ty Asmeasor &k Colleatorg
aown faot that prectically all
gommiesions as Motaries Fudlic, and
his /practice has been indulged in

Aty within ay knowledge. any

hgt the grrioo of HNotary Public Y Ene
hich wo noompat s

of prof

EEIglng of any one of the other nauod otriocl
naver sntered my mind heretofore{ however, the
question was raised by a Xerrville aitiszen the
other day relative to taking of an agknowledge-
rent by our County Clerk as auch Hotary Pudbliae
to s deed, hence the importance, The matter
hes therefore becoms important to esoh such ofe
ficer, ar weall as to myself, as County attorney,
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and th; City Attorney, sc soting us such ..otary
ubiio.

“The party so cslling my attention to this
inoompatibility wes a deputy froe the County
Clerk's office at Kerrville, 2y friend, ¥r.
ilaytrxann. ie stated that a Xerrville lawyer,
whose nama he mentioned but whioh i do not re-
cuall, ruised tle question in paseing upon a
title, un¢ that as u oonsequencs, the County
.ttornsy of Xerr County wrote for an opinion
froe the Attorney Geueoral, who held that the
County Clerk was disqualificd frow accting as
Xotary Public and charging therefor as such,
if sugh an opinion was re

e & Q e 4 AN
{5 some merit to this Tontention. I favesti-
gated the xatter rnletive to my eontinuing to
holé the office of County Trustee following ny
elsction eas Lounty Attorney and reeigned as such
trustee prior to qualifying as County Attorney
boosuse of the results of my then i{nvestigation
apfi sy oonolusicn that the offies of Count
Trustee was one O rofit. I had eurned some

. OF . AUy the year, represanting #3.00
per meeting.

*I coneider the matter of holding but one

off1ce of profit &« settled one; however, I am
in doudt as to the question of whether or not
the earnings out of takiag of affidavits anl
acknowledgenennts may be considered surfiociently
substential to hold the office of MHotary Fublic
to be one of proefit, 1 made s fair search of
the authorities relative to the office of Ccunty
Trustee, recall that it was held that cne might
serve ss Trustee of an Independent ::chool Ois-

riet (whers no ssulury or per diem was paid or
allored by law) &t time of holdlding sncother of~
Tice of profit, dut 1 do not reeall any author-~
fities discussing the question of the meagre varn~-
ings as Hotary Fublio.

*QUESTI GG

*aro all of such herein montioned Vounty
and City Orfigers disqualified from acting as
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lotaries Fublic and charging, the staetutory fees
therefor? I1f not, which of the:m are mo d4isqual-

ified, if any-

*1s the County Attoraney disqualified from
taking soknowledgements and affidavits es a
Hotary Public in the practice of oivil law whare
Le makes no aharge therefor”

“ls the City attorney disqualified from
taking aecknowledgoments and affidavits as o
Hotery Fudblio in the preaoctioce of civil law where
he makes no charge therefors”

It {s stated in Texas Jurisprudence, Voluze 3],
puge 345, "under the constitutionsal inhibition againat the
heléing orf two incompatidle offices by cue person, a
actery 1s disqualified upon acocepting the office of county
clerk, although it has been held that & oocunty attorney xay
be a notary aleo.”

On April 27, 1831, this departsent held, in an
opinion by Honorable Lverett ¥, Johnson, assistant attorney
General, that the offioce of county olerk is incompatidle with
the offioe of notary pudblie and that a person holding the
offiae of county clerk eould not at the sare time hol! the
office of & notary public. {(Gee the case of “jencourt v,
lareer, 27 Tex. 8588.)

Thias departrant held in Opinion No. 0-814 ". . .
it is the opinion of this department that the offices of
deputy county clerk and notary pudlic are inocompatidle.
Thersfore, one 6culd not serve as dsputy county clerk and
notery public at the same time.™ ‘e are enoclosing a oopy
of this opinion for your inforsmtion. - :

Op Yebruary 12, 1938, this departrent held in
an opinion written by ilionorable Joe 7. alsup, ~asistant
attorney General, that “It is the further opinion of the
writer that the office of notary pudlio and tax assessor
¢nd collegtor are not inoompatidle.”

"You are therefore advised that it is optional
witk the deputies of the ocollesctor and ussessor to chergs
or not to oharge for notorizing registration instruments
rroviding at the tine they do 20 theYy are soting as notaries
and not as galleotors.”

in Opinien lio. 0-33 this depertnent held ~, . .
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-ou sre Tesreoctfully sdvised that it is the opinicn of

1 1s dapartrent thet the Tex issemeor=Collector &nd bis
deruties are not prohibited by law frox taldf{ag the of-
sice of ilotary Publioc while holding thelr offiaes of Tex
_.scessor-Colleator or as dsputies of such office.’' .6
are siiclosing eopies of the two abBove=mentionsd cpinions.

%e quote fram the cuse of Figures, et ol v. n:tate,
99 . ve 418, a# followa}

*ippellants complain of the aotion of the
ocourt in sdnitting in evidenge the copy of the
delinguent tax record, tesause the printers' ar-
fidavit wau 20t miade befors sn officer vho vas
suthorized to sdminister caths in the cepacity
in whish he attempted to ast, that of notury
pudblioc, salé& orffiser being the eounty atte-aney
of sald oounty. The contention s that the coun-
Ty -ttornm under the law, ocould not holé two
offices, t of county ltiorncr and notary pudb-

lie, st the same time, &nd his sttempted act ac
notary public of teking the osth of the printer
vas of no foroe or effect,. ¢ are of thw opin-
ion that this contention 4is not sound. Seotion
40, art. 18, of the Conmstitution, providess 'io
rerson uhali hold or exsrciss at the sace time
ocre than one oivil ofrice of snoclument, exaept
that of justice of the peace, sounty comuissioner,
notary zublie and postmaster, unless otherwise
speoielly provided.' This provisics doss not
prohibit a county attorney from holéding at the
Ssne time the office cf notary publie, thereaforse
the affidavit was legally «duinfstered, deal v,
Townasend, V7 Tex. 464, 14 i, . 385,"

e quote from the case of Geal v. Jlowanuand, et al,
tupra, (-upreme CTourt of Texas) as followst

e o ¢ IR view of tle fact that the dis-
position of the case in the ccurt below and in
this ocurt does not preclude the appellant from
bringing snother suit, we deen it proper to ex-
press an opinion upon another question disqussed
in the brief. nhether appellant vacated hisg of-
fioce Or not by eaecepting the office of muyor

-.} .
£ A
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of Ysleta dapends upon the proper ocunstrutticn
o section 4C cf urtiole 16 of the present con-
stitution. Thout seotion L. ums follows: 'No er-
son shisll hold or ecxerciee at the sa'e tice core
than one civil office af emoluxont, exoept the
fustice of the pcece, acunty cormmiscioner, notery
publie, end post master, unless otherwise spe-
~1ally provicded.' TDoes this zean thut an in-
oucbent can holé eithar of the off'ices numed,
und at the sare time any other orfice, or that
he oan only held two orffiges when botn are anong
thooe specially déeslgnated? We think the formar
is tha Jroper cconstruotion. The language is
copled malinly frox ssqiion 26 of articie 7 of
tie gonetitutions of 1848, of 1661, and of 1888,
which {8 the sume in each of those instrumaents,
and reads &8 follows: ‘Mo person shell hold or
exeroine at the sare time more than one oivil
office of enclunent, e¢xcert that cf Jjustice of
the peace.' It is olear that under this sec-
tion any justice of the peace might hold enother
office., lowaell v, “ilson, 16 Tex. 50, The of-
fioe of justios of the peace was nade an ex-
ception to the general rule, «nd the inference
from the use of the save lenguage in the pres-
ent-conatitucion, with the mere addition of
other ffices, is strong that it wac¢ not ceant
in any manner to chsnge the general rule, dut
rerey o make additional exoeptions. The other
construntion would meterially z=odify the general
effeqt of the provision. It would prevent even
e justicoe of the peace from holding any other

- office excedt one of those srecially naned, and
woul:’ be o randion)l departure frxrom the provisions
of ell previous coaatitutions on the sare gub-
jeot. Const. 18689, art 3, § 30. if ths languuge
of the provision {n queetian had heen ‘except
those of justice of peace,! eto., there may have
been more 40UbDY about the construction; but the
words sre ‘except that,' eto,., and they incioute
that it wag intended that a person might luw~-
fully hold any office, and in addition thereto
either of the offiges sanumeruted, The use of
the word ‘thoss' would have pugrested tle ocone
struotion that sn inoumdent could only lawfully
hold two offices at tha sare tine, when hoth
were offices specially nuxwed in the socotion,
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If the allegationa of the petition ars true,

we are alearly of ihe opinion that the appel~
lant 414 not vacate his office of county qom-
missioner by sccepting that of mayor. ouoch we
understand to liave been the ruling of the court
below, Uut, becauvoe the appellant d4id not make
all the pembars of the connizelioners' ocourt
perties to his suit, the judgment g affizrred.”™

In view of tha foregoing authorities you are re-

spagtfully advised that it 1a the oplaion of this departrent
tﬁat the office of ocounty clerk and/oy dejuty oounty olerk
gre inoompatible with the office of notary public and that

s person holding the office of county clerk and/or dsputy
oounty clerk cannot at the sare tire holé the of fiece of
cotary publie.

You are further advisad that the tax asseseop-
eollcotor and his deputies are not prohibited by law from
holding the office of notary publie while holding their
o;iioea of taX asgeazsor-00lldotor or a8 deputies of sush
cffliae,

it 48 our further opinion that the office of
notary public and eounty tressury are not incompetifila.
snd that the county treasurer is 20t prohibited by law
from holding tlie offioe of notary public while holding
the offiges Of county traasuser,

You are rfurther aldvised that the sounty attorney
and the oity attoraey ere not prohidited by law fraz hold-
ing the office notary pudlic while holding thelir offices
of ocounty attorney snd city at ornoi. The office of notary
Public and county attorney ond/or oity attoraney are not in-
compatible, 4ll of the above mantioned offiofials who are
duly qualified noterias phbiiec may legally charge the fecs
provided by lagw for thelr g8ryloes as such when aotiar in
the capacity of a actapy pudblie.

Trusting that the foregoing fully answers your
inquiry, we are

Yours very truly
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