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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GERALD C. MAKN
ATTORNKY GENERAL
Honorable Jemes E. Kilday, Director - __

Motor Transportation Division
Railroad Commission of Texas
Austin, Texaw

Dear 81ir: - : 0p1n10£"3b-0 42 6
. Re: Authority of\the Railrosd
, Commiwysion todivide a spe-
cialized motor rier cer-
\\kiricato and~to dpprove the
ale of a portion thereof
undex the circum:tanoe: pre-
sented,

Permit us to quote b4 -ﬁcée_ lsttor_raqnecting en .
opinion trcm.thia departma te - IBreadd: | ,

"rhe attached dqeum&nts arn\mo t respact--

fully. submitteg to with & request ror an .
opinion. ) : n\\\\;\\\ -
' *(1) Doe s Conmiysion hava the actusl

or potentisl authority to-divide specialized
motor carrier 0ertif1¢at€ Bo. 5593 in the manner
mentidned in the applicat;an whloh 1s enclosesd
h;gd%i%ﬁ"\athe said chz;tricato also hoing 6n-
cloge

'ta) Doea th s commission have the actual '
tentisd pover/ to divide saild certificate in

thn manner t;oned and then to approve & sale

of that “portion’ thereof mentioned in said applica-

gion ;hich it 1a atated, vas under contract to
e golat” . : '

' Speoializod motor carriser certiricato lo. 5593 author-
izes the rollowing uervice by deeral Traneportation company:

kS

HMENTAL OPlﬂ.loﬂ UNLESS APPROVED BY THE ATYORNEY GENERAL OR FIRET ATCIRTAMT
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Eonorable James E. Kilday, page 2

"IT IS ESPECIALLY UNDERSTOOD AND AGREED THAT
THIS COMBINATION ORDER AND CERTIFICATE AUTHORIZES
THE TRANSPORTATION OF THE FOLLOWIKG COMMODITIES
ONLY:

A et

®"FOUR TRUCKS AUTHORIZED T0 TKMDPUHT!

*HOUSEHOLD GOOD3, USED OFFICE FURNITURE AND
EQUIPMENT, LIVESTOCK, LIVESTOCK FEEDSTUFFS, FARM
MACHINERY AND GRAIN from Houston to all points in
Texaz and from all points in Texas t'o Houston.

"OILFPIELD EQUIPMENT to and from &1l points
in Texas.

*TEN ADDITIONAL TRUCKS AU‘I‘HO‘RIZED TO TRANS-

PORT: .

‘HOUSEHOLD GOODS, USED OFFICE FURNITURRE AND -
EQUIPMENT from Houston to all points in Texas and
from all points in Texas to Houston.- -

*RESTRICTIONS AS TO ALL TRUCKS:

"The transportation of HO’GSEKOID GOODB, USED -
OFFICE FURNITURE AND EQUIPMENT, LIVESTOCK FEED-
STUFFS AND FARM MACHINERY is prohibited from one
dealsr to another dealer.

"The transportation of OILFIELD EQUIPMENT 1is
restricted to that transported to or from actual
ollfields, and the carrier is prohibited from
transporting same from one dsaler or refinery
to another dealer or refinery or from a dealer
to a refinery, or from & refinery to a dealer.

¥ALL EQUIPMEET to be operated under suthor-
ity of this combination order and certificate
shall not exceed FOURTEEN TRUCKS.

"PHIS CERTIFICATE issued in privity with Spe-
clal Commodity Permit No. 12775 ar m=aid pernit was
in force and effect on Jenuary 1, 1941, under the
'Gra.ndrather' clause of House Bill lo. 351.
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Federal Transportation Company has petitioned the Rail-
road Comnission to divide this certificate as follovs:

, .
. "One part authorizing the transportation of house- 5
' hold goods, used office furniture and equipment from
Houston to all pointes in Texas, and from all points in -
Texas to Houston, to which operation there rhall be
allocated ten trucks., The remaining authority and S

rights to be retained 1n.ths other part of the divi- ' ' ;
sion of sald certificate.” S :

. | L '

Federal Transportation Company also seeks approval by ﬁ
the Commission of a sale to the Wald Transfer and Storage Com- P
pany, Inc., of that part of the certificate described as "ten B
additional trucks authorized to transport: household goods, used :
office furniture and equipment from Hbuzton to all pointa 1n - -
Texas, and from all points in Texss to Houston.® . ' 1y

. It 1s 1nned1ately ssen that if the diviaion and salo :
of such part is approved, the original owner, and seller, as well
as the purchaser, will possese the right and authority to trans-
port household goods, used office furniture and equipment from
Houston to all points in Texas and from all points in Texas to
Houston. The result will de that two carriers will be author-
ized to transport these commodities by virtue of cne certificate S
originally granted to one carrier. This arises, of course, bhe- s
cause of the duplicate grant in the original certificate apper- ¥
taining to household goods, used office furniture and equipment.

Under House Bill 351, Actes of the Forty-szeventh legis-
lature, specialigzed motor carrier certificates may not be issued
by the Commiseion except upon a showing by wubestantial avidence
that there existea publio necessity for such service and that
the public convenience will be promoted thereby. The certifi-

-cate issued authorizes the holder to engage in the business of
a limited common carrier. Orinion No. 0-3700 by this dopartnent.

Section Saf{a) of Hourxe Bill 351, rupra, containe the )
folloving grant of authority to the Commiseion: S

"Any certificate, held, owned, or obtained by = ke
any motor carrier operating as & taspeclalized motor :
carrier! under the provisions of this act may de sold,

assigned, leased, tran=ferred or inherited; provided,

however, that any propowved #ale . . . thall be first
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presented 1n-wr1t1ng to the Commisasion for 1its ap-~
proval or disapproval and the Commission JBay approve
or disapprove such proposed sale. . . .

The subject application does not»propose the sale of
s certificate but only a sale of & part thereof.

In Opinion No. 0-1096 this department upheld the gu-
thority of the Railroad Commission to approve, under certain con-
ditions thes sale of a portion of a common carrier motor certifi-
cate of convenience and necessity under Sectlon 5, Article 911D,
Yernon's Annotated Civil Statutes. The question decided in this
opinion was involved in the case of Houston and North Texas Motor
Freight Lines, Inc., et al vs. W. A. Jolnson, et al, decided by
the Galveston Court of Civlil Appeals on the 1llth day of December,
1941. The court upheld the action of the Conmission in approving
the sale of a portion of such certificate under the conditions
and facts presented. Three things particularly were emphasized by
the court. First, certificates represent property rights and as
such ordinarily carry the right to sell and convey a portion there-
of as well as the wvhole; second, the fact that for many years the
Railroad Conmission has approved the sale of portions of certifi-
cates wvhere the certificates vwere severed “horizontally” and not
"lengthvise®™ and such departmental construction is entitled to
great welght; and third, the ract that & nevw service was not created
by the sala of & part.

B !“:f‘"i‘”’“‘—:.'r s
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Upon applying the reasoning of the Court to the sdbjeet
Proposal we are met with difficulties.

-Under the certificate held by Pederal Transportation Com-
pany, we will say it has a property right in the right to transport
household goods, used office furnliture and equipment, as well as in
other commodities not involved. True, this property right is divided
into two paragraphs in the certificate and limitations placed theore-
upon by restrictions upon the number of trucks that may be used.
Federal Transportation Company does not, howvever, propose to sell
its property rights in the right to transport household goods, used
office furniture and equipment; it retains psrt of such property
rights. Both it, and the purchaser under the aale, will have the
authority to transport these commodities. :

. In the gsecond place, the Rallroad CGHmiasion has never
approved ssles of portions of speclalized motor carrier certificates.
Hence the veight of departmental construction is abszent.
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And, finslly, iti= apparent that a new service will
be created under the proposal., Two carriers will be authorized
to transport household goode, used office furniture and equip-
ment from Houston to all points in Texas and from all points in
Texar to Houston. The enterprise of each vill seek the busi-
ness, The limitation upon the number of .trucks does not vouch-
rafe the non-existence of p new sgervice or destroy the fact that
two carriers would henceforth be authorized to traneport the
same commodities under & cep 1fica.te iasued to only one.

Routes traversed and the highways used are not made
significant under -the law creating speclalired motor carriers,
in contrast to that providing for common éarriers. The commodi~
tiex transgported are the essential consideratinne. Consequent-
ly, the splitting of a specialized motor carriler certificate
upon the basis of the same commodities to be transported, and
a sale which would retain in the meller and at the =agme time.
transfer to the purchaser the authority to transport the same
commodities, would manifestly be opposed to the underlying pur-
pores .and reasons motivating the legislature in its authoriza-
tion of apecialised motor carriex operationz. .

It iz our opinion, thnrarorc, that each of your ques-
tions should be answered in the negative.

PPROVED JAN 9, 1945 ATTORNEY
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FIRST ASSISTANT /’ o
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