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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
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Bonorable Ben J. Dean Overruled b
Distrioct Attorney

Breckenridge, Texas o ool S W 200 '{55‘(‘-#;‘(:'-_-7

Dear “ir: Opinion No. 0-4279
Ret Is House Bill 161} Aots of

_ . Te <
Tollows: - ‘
"I have before ne co lottor dated:
. Deeember 13, 1941, rr?n Rub or n, Auistant

a queation and oghsY tuting. an gumnt with
referenoe to H,/ B, No 161, bassed by the Forty-

carried forye
page 1386,

Yo/ 249 (General and Epe-~

de 1549). By virtue of H., C. R,

@d that the enrolling olerk

ocorrect H. B. No. 161, 'so as to
attached hereto' (General and

» Dage 1550),

eetion 30, Article 3, of the Constitution,
provides thédt no law shell be passed exoept by
b11l. In the case of Humble 041l and Refining Co.
v. State, 104 S. W. (2) 74, it 4is held thet a
atatute can not be anended by resolution.
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"Jection 6 of H, B, No. 161 provides, 'this
act shall take effect end be in operation on end
arter Janusry 1, 1943.°

"Caset cited in the letter from Mr. Loftin,
Asgistent District Attorney of Young County, are
to the effect that where the operation of & stat-
ute 18 postponed that it may be & law for the
purpose of notlce prior to the postponed date,
but 1t asctually takes effeot as of the date to
which It wes postponed.

"In the caae of Popham v. Patterson, 51 &, V.
{2) 680, cited in Mr. Loftin's letter, the court
seié¢ in construing statutes, 'it 1s the duty of
tlie court to ascertain the leglslative intent,
and, when such intent is onoce arrived at it shall
be given effect; in fact, such intent is the law,?

"It is my construction that what the court
reant by npotice was that & citation for instanoce,
say in a tax sult returnable to the next term,
filsed smay Decembsr 20, 1942, would gommand the
defendant to appear before the 90th Judielal
Distriot at its next terr in Pebruary, 1943, and
would not have the effect of aotually enlarging
the 90th Judicial District to inoclude Young County
until the effective date of the aat. _

*Artiele 5, Section 21, of the Constitution
provides thet the lLegislature mey provide for the
election of Distrioct Attorneys.

"Article 322, R. 5., provides thet a Distriect
Attorney shall be elected in the S0th Judieial
Distrioct. H. B. No. 161 makes no provision for
the electlon of District Attorney different from
the provisicns contained in Artiele 322, R. S,

"It has been held that the Legislsture has
power to postpone the teking effeat of & law,
Chembers v. Baldwin, 274 5, ¥, 1011 {reversed
on another poimt, 282 ~. W. 793}; to the sanme
effect 39 Tex. Jur., p. 50, 51.
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"¥ith reference to the construotion of &
statute:

#'Primaerily the intention end meaning or
the Leglslature must be ascertained frox the
langusge of the statute read as a whole, thut
is, fror the entire context of the lsw. IJf the
statutory lenguege olearly end dlstinotly re-
veals the legislative ‘ntent, there ie no oo~
casion to look elsewhaere.' 39 Tex. Jur., p. 176
{Sec. 93)." '

"Intent of the Legislature is the primary
consideration in the construction of a statute.
But one of the canons of construetion in arriv-
ing at intent is to attribute some significance
to each part of the act under consideration.

"It will be noted thet H. B. No. 161 provides:

"!The Bistriot Judge and District Attorney
of the Finetleth Judlolal District now eleeted
and aoting &s such shall euntinue to hold the of-~
fices of District Judge and Distriaet Attorney of
the Ninetieth Judiclal Distriet in end for Stephens
County and Young County, until the terms for whieh
they have been elected expire and until there have
been elected and qualified suecessors thereto.'

*It is apparent from the above provision of
the statute under conciderstion that the Legisle-~
ture intended thst there should be tenure of of-
fice before eleation to office. The question then
remains whether the tenure of offiee would he be-
Tore the eleotion in 1942 or hefore the eleotion
in 1944. If the tenure bsfore election intended
wes the tenure before eleotion in 1942, then it
would appear that the Distriot Lttorney of Stephens
County is now the Distriot Attorney of Young County
and gualified to act as such in salid county. It
the intent wus that the tenure of offiee should be
prior to the eleation in 1944, then suech construo-
tion would be in harmony with the general purpose
of the statute, which was to postpone ita opera~
tion and effect until 1943, the aot itselfl con-
tenplating that there would have to be an electlon
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in 1942 and that the tenure before election would
be from the beginning of the aet in 1943 until the
election in 1944.

"I should like to ask you the following ques~
tions:

*{a) Is H. B. No. 161 constitutionai?

*(b) In the light of the holding in the Pop-
ham case that the intent of the Legislature ocon-
trols in the gonstruction of an aot and the provi-
aion of the sot that it shall be in operation on
and after January 1, 1643, is the Distyiet Attorney
of the 90th Judioial District, at this time com-
posed of Stephens LCounty, elected by the people
of Stephens County in 1942 or by the people of
“tephans and Young Counties?

*(e) If you answer that the people of Stephens
and Young Counties should elect the Distriet At
torney for the 90th Judioial District in 1942,
then please advise whether or not the Distriet

- Judge can hold court im Young County prior to
Iznuary 1, 1943, the effective date of H. B. No,
11. '

#(d)  If you have answered thet the tenure
of office referred to under fection 2 of H, B,
No. 161 means tenures before slection in 1942 and
not tenure befeore election in 1944, then please
advise if the Distrioct Attorney of the 90th Judi-
cial District, -as now composed of Stephens County,
would at this time be entitled to perform the func~
tions of Distrivt Attorney of both Young and
Stephens Gountzea?"

House Bzxx‘no. 161, suprea, is en sot reorgenizing
the 30th, 90th, and 97th Judici Districts of the State of
Texss; providing for the holding of the District Courts end
terms in said Judicisl Distriets respeotfully and further

" providing that all process and writa heretofore lssued, ané
that ell recognizanoes end bonds heretofore made snd exeeut-
ed and returnable to the existing terms of Distriot Courts
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in the counties somprising said Districts, together with
jurors heretofore selested, are valid and returaasble to the
first term of such Court after this agt takes effect; pro-
viding that the County Attorneys of tie respeotive counties
within the said 97th Judieial Distribt shall perform the
duties of Distriot Attorneys in their countles as well as
the dutles now performed by them, and providing fees of of-

fise for sush County Attnmnta! nmvidinz for tha ‘Iuri ndia-

== ¢ aishadeit YIRS =22 _—— e

tion of saild District Courts and pruviding for the continu-
snce of the existing Distriot Courts ef said counties in
sezsion when this act takes effect to the end of their terms,
providing the effestive date of the eot; repealing all con-
Tlioting laws and declaring &n emergency.

By the express termas of House Bill Fo. 161, supra,
the County of YWiochita shall hereafter oconstitute and be the
30th Judieial District of the State of Texas. The Counties
of “tephens and Young shall hereafter constitute and be the
90th Judieiael Distriet of the Btate of Texas and the Counties
of Archer, Clay anéd Montague shall hereafter constitute and
be the 97th Judioial Distriot of the State of Texas.

By H. ¢, R. No. 261, House Bill No. 161, was cor-
rected. Saia H. C. R, No. 261 reads ss follows:

"Be it resolved by the House of Representsa-~
tives, the Senate concurring, that the enrolling
clerk of the House be instruected to correct House
Bill No. 161 so es to appear in the form attached
hereto." (Filed Secretary of State, July 25, 194l)

The first question presented in your inquiry is
*Is House Bill No. 161 conatitutional?™, From the fsets
stated in your letter it ia epparent that this question ia
raised by virtue of H. C. R. Ro. 261, supra.

It is atated in Texas Jurisprudense, Vol. 39, p. 112
"sorreotions nay be made in g bill et any time before it is
signed by the presiding officers of the respeotive houses,

And there 1is nothing in the Constitution thet prohlbits either
or both of the houses of the legislature, with the consent of
the Governor, Trom recalling a bill that has been passed and
transmitted to the Governor, before he has in eny wey seted
thereon, for the purpose of eorrectiion snd amendment™.
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It is-turthbr‘atatod in Texas Jurisprudence, Yol,.
39, pp. 12 end 13: ,

"A resoclution is & form of expression, of
temporary effect, by which a legisldative bdody,
or one of 1ts branches, states its opinion or
will in respeot of a given matter or thing. The
Constitution recognizes the right of the lLegis-
laturs to express itself by resolutions, and ap-
plies to their adoption the seme *rules, provi-
sions and limitations® as those whioch govern the
passage of statutes, oxeept az to the sception and
esnsacting cleuge. Doudbtless e resolution may be
adopted in ail of & statute. Thus clerical errors
in an aot which hes pasased in both houses of the
Legislature may be corrected by a conscurrent reso-
lution, especially where thes bill has not heen
eigned by the presiding offiger of either house.
But the effective date of an eot which has been
approved by the exsoutive and has already tsken
effeat cannot be postponed by a Jjoint resolution.
Even when a resolution is adopted by both branches
of the Leglslature, it iz not s law, though it
may, for some purpcses, have the ssme binding
effect as & statule when approved by the Governor.
In eonstrulng & resolution it will be conaidered
as & whole gnd in view of ites general purpose.”

In Louis Southsriaad's Statutory Construction, Vol.
1, 204 Edition, pege 53, we rind the following langusge:

*If the enroliment or original record of the
statute 1s reguler on its face; that isx, 1r the
aet is framed with no infirmity on its face, ls
duly promulgated, or properly authenticated and
deposited in the proper office, 1t is conclusive-
ly presumed to have been regularly enacted; the
record 1la invulnerable to eolleteral attacks end
proves itself. This is the rule in several states
having constitutions regulating the legislative
procedure and requiring legislatlive Journals to
Mk‘pto.-o"




{ gonoredle Ben 7. Dean, Page 7

A

»
L]

Quoting further from Southerland's Statutory Cone-
struotion, Vol. 1, 2nd Addition, page 66, it 1z stated:

"The seme ruling hes been made in esch of
these cases, The Texas Supreme Court says 'Our
constitution provides that, after the passage of
e bill, it shall be signed by the presiding ofri-
cer of eash house in presence of the house; and

~ we are of the opinion that when e bill has been
80 signed, and has bDeen eulmitted to and approved
by the Governor, it wes intended that it should
afford eonclusive evidence thet the act las been
passed in the manner required by the conatitution.
Such being the rule of the coemion law, we think,
in the sbsence of something in the constitution
expressly showing a contrary insention, it is
feir to presume that the same rulé should prevail
in this State. There is no provisjion in the oon~
atitution indicating in any direct mnner such
contrary intention; and the fact that it is pro-
vided that jJjournals shall be kept and that eer-
tain things should be entered therein we think
insufficisnt to show sny such purpose', (Williams
ve. Taylor, 19 S. W. 156}

" o ¢ o« The sarlier ceses .in South Carolina
supported the contrary dootrine, dut these were
overruled in State ve, Chester 139 S.C. 307) where-
in the Court says 'We announce that the true rule
is, that when an &c¢t has been duly signed by the
presiding officers of the general asasembly, in
open session in the Senate~House, approved by the
Governor of the State, and duly deposited in the
office of the Seoretary of Jtate, it is sufficient
evidence, hothing to the contrary appearing on
its fece, that i%t: passed the general assemdly,
and that 1% i1s not oompetent either by the jour~
nels of the two houses, or either of them, or by
any other evidence, to impeach such &n egt. Anéd
this being so, it follews that the Court is not
at liverty to inguire imto what the journsls of
the two houses may show as t0 the suocessive steps
which mey have been taken in the pessage of the
original bill." (Aleo see the case of Fleld v.
Clark, 143 U. 8. 649; Blessing v. Galveaton, 42
Tex, 641: Houstoa, ete. R. R. Co. vs. Odum, 53
Tex. 343) |
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After carefully considering House B3ll No. 161,
supra, we do not think that said act violates or contravenes
any provision or provisions of the Stete Constitution. There-
fore, it 18 our opinion that House Bill No. 161, supra, is
constitutionsl.

In answer to your second question, in view of the
holdings in the cases of Popham v. Patterson, 51 . W. (24)
6803 United States Employers Casualty Co. vs. Skinner, et al,
141 8. ¥W. (2d4) 995; end Copus va. Chormn, 150 S. W. (24) 70,
1t is our opinion that House Bill ¥o. 161, supra, shall de
in operation on and after Jamuary 1, 1943. It 1s our further
. opinion that the District Attorney for the 90th Judioial
District must be eleoted by the people of Stephens County
in 1942 end that the people of Young County are legally en-
titled to vote for the Distriot Attorney of the 30th Judiocisl
DPistrict.

In reply to your third queation, you are respesct-
fully edvised that the Distriot Judge of the 90th Judioial
District cennot legally hold eourt in Youmg County prier to

¥With referencs to your fourth question, you are
respectfully edvised that it Is our opinion that the Dis-
triot Attorney of the 90th Judiclal Distriet is not Je gally
entitled to perform the functions of Distriot Attorney in
Young County until January 1, 1943. |

Yours very truly
APFRAVED TAW 21 1942 ATTORNEY CENERAL OF TEXAS

M Lottt . .
ey "

b s st d Nhdaadi Ardell Villiams
- Asgistant

APPROVED

OPINION
COMMITTEE

CHAlRMAN




