OFFICE OF THE ATTORNEY GENERAL OF TEXAS
) AUSTIN

GERALD C. MANN
ATTORNEY GENERAL

Honorable John C. Marburger liot3ried by
County Attornay C~L3E3
Faystte Gounty
La Grange, Texas

Dear 8ir: Opinion Ro, 0-4281
Po; Officers’ Sel

Your request for opinie
fully considered by thia depmrimers
as follows:

*"In 1935 Tayette
and the lsst cemsus show:
Mém ap far as I

opulation of 30,701
pulatian of
ﬂu Gounty

*’»”".g‘é

amounth\sayrded in County apd Justioe
clisoted sinse ths dsfendant laid his
t in Jatl, . , » ) -&_Jm_z '

oudt esarned, llesoted and unonl~
- _ $4,080.20

"tinder the above fact situation, I weuld appresiste
your imuediste opinion on the feollowlig questionst

(1) Ave fees sarned by the County Attomey, but mob
oollected sinse the defendant laid his fine mnd eosts out
in jeil, to be sonsidered in fixing the minimum salary of
the County Attorney?

NO COMMUMNICATION IS TO BE CONSTRUED AS A DEPARTHMENTAL OFINION UNLESS APPROVED BY THE ATYORNEY GENERAL OR FIRST ASEISTANT
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"(2) What 1s the minimunm salary that is legally
required to be fixed by the Commissionerts Court of
;hyotte County for the County Attorney under the present

aw? | -

L 2 n
* & =

Opinion No. 0-409 (Conferencs OpinionnNo, 3053) of
this department, a eopy of whioch is enclosed herewith, answers
your first quuiian in ths affirmetive. The case of Winder vs,
Nacogdoches County, 140 S.W. (2nd) 972, ¢ited by you in your
brief also supports this holding,

: Article 3883, Vernon's Annotated Texas Civil Statutes,
reads in part, as follows: .

"Except as otherwise provided in this Act, the annual
fees that may be retained dy precinet, county and distriet
officers mentioned in thie Article shall be as follows:

*2, In counties econteining as many as tweaty-five
thousand and one (25,001) and not wmore then thirty-seven
thousand, five huhdred (37,500) inhabitants, and whieh
there is no eity containing twenty-rive thousand (25,000)
inhabitants: OCounty Judge, Pistriot or Oriminal Distriet
Attorney, Bherifr, Gounty 610rk, County Attorney, Distriet
Clerk, Tax conoe_{or. Tax Asseasor, or the Assessor and
Collector of Taxes, Twenty-seven Hundred and rifty Dollars

($2750) esch; . . "

Article 3891, VYernon's Annotated Texas Civil Statutes,
reads in part as followst

"Each officer named in this Chapter shall first out

of the owrrent fees of his office pay or be paid the

amount allowed him under the provisions of Artiole 3883,
together with the salaries of his assistants and deputiss,
and sutharized expenses under Article 3899, and She amount
necessary 4o cover oosts of premium on whatevar swrety bond
nay be roguired by law, If the currsat fess of suoh office
golleoted in any year bs mre than ths amount nesded teo
pay ths amoun$s above speolified, same shall he dewmed
excaess fees, and shall de &isposed of in the manner herein-
" after rrovided. _

"OCQC
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*In counties containing as many as twenty-five thousand
and one (25,001) and not more than thirty-seven thousand,
five hundred {37,500} inhabitants, distriot and county
officers named herein shall retain cne«third of such excess

fees until sueh one-third, together with the amount specified

o Aveds f o o SO - ey o AV & wade __ ——_ - -
in Articls 3883, smounts to Thirty-~-five Hundred Dollars

(#3500). . . "

Section 13 of Artiele 3912e, Vernon's Annotated Texa
Civil Statutez, roads in part as follows!: _

*Sae, 13. The Commissicuers' Court in counties
having a population of twenty thousany (20,000) inhabitants
or more, and less than one hundred and ninety thousand
(190.006) inhabitants according to the last preceding

. Fedoera) Cansus, is hereby authorined and it shall de its

duty to fix the galaries of sll-the following nemed coffigers,
towit: sheriff, assessor ani collector of taxes, sounty Juige,

county attorney, ineluding oriminal distriot attorneys aml
county attorneys who perform the dutles of district atter-
neys, district clerk, county clerk, treasurer, hide snd
‘animal inspector, Each ¢f seid officers shell be paid

in money =2 dnnusl selary in twelve (12) equal installments
of not less than the total sum earned as compensation by
hizm in his official cupacity for the fiscal year 1935

and not more than the maximum emount asllowed sush orrieor
under laws existing on August 24, 19353 . « " '

~ Opinion No, 06744 of this departaent helds that in
determining "the total sum earned as compensation for the year
1935%, for the purpose of arriving at the minimum salary to ba
paid the county attorney, that the gommissioners’ court should
deduot from the total compensation earned, collested and uncol-
laoted, the e:zanlas for the office for the year 1935, which
were legally allowed by the commisgicnera! sourt for that year,

. You stete in your letter that there were no deduc-.
tions for office expenses in 1935, You have alsc given us fur-
ther the informstion by telephone that the esunty attorney had
no assistant in 1935 and no expenses of offioce in 1935,

The 1930 Yederal Census and not the 19,0 Federal
Cansus is material to your second question, B8ee opinion No.
0=-2582 of this dapartment, s copy of which is enclosed herewith
for your informmtion, .
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Qpinfon Ro. 0=1191 of this departzent which passed
on the salary of the county attorney of Taylor County (a
gouncty naving a population of 41,023 inhabitants accord-
inz to the 1§30 Federal Census and where the ocounty
asttorney’s "first meximum” wes 23,500.00 and the "full
maximug,” was $4;250.00 under laws existing August 24th,
1535) passed on a guestion analogous to your question,
"e quote from sald opinion as followst

”
« = e

*You do not state in your letter whether or not the
anlaries cf your assistants, if any, snd all suthorized
expenses of your office, for the yesr 1935, have been
déducted frox the amount of your gross earnings for
the vear 1935,

. "If the sum of $5,01,19 repressents the amount earned
by you ae county atborney in the year 1935, after deduocting
salaries of assistants, if any, gnd‘authorizod expsnsesg of
office, for the ysar 1935, then in that event, you are correct
in your construction of the law snd your salary should bhe

$4133.36,

: *If, however, salaries of your assistants, if any,
and authorized expensses, have not bean dedusted from: the
total of your gross earnings, then ths same Bhould be
fdleducted, and the same rule of construotion be applied iy
determining the amount of your salary., Fo example, if
salaries of your assistanta, if any, snd suthorized
sxpenses of cffice, for the year 1935, amounted to $1500.00
{rifteen Hundred Dollars), and the gross earnings of your
office were 35401.,19, then it would be proper to deduct
£1500.00 from $5401.i , meking the sum of 33901.91. which
would be the amount earned by you, not by the offigs.

Your first maximum of $3500,00 would ba iiiucﬁea Trom

our tétal earnings of $3901,19, leaving a balance of
3401.19, ss exgess f een, The $401,19 excess fees would
be divided by three and you would be entitled to one-third
of these fees, towit: the sum of $133,73. This amount
‘added to 33500,00 wonuld be $3633.7), the smount of salary
you would be entitled to under such oconditions,
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we enclose a ocory of said opinion for your information,

The "first maximum"™ allowed the county attorney of
Payette County under Article 3883, V.A.C.S., 1n1935, was
22.750.00 per annum, Under laws existing in 1935 under Article
3891, V.A.C. S., he was allowed to retain one~third of excesx
fees ebove said $2,750,00 maximum until such ane-third excess
fees and the 32,756.00 first maximum amounted to the second
or full meximum of 43,500,00

In answer to your second question it is our opinitn
under the facts stated that the commisaioners' oourt of Fayette
County 1s legslly rsequirsd to set the salary of ths county
attorney of Fayette County at not less than $3,193.40 per !
annum and not more than 33,500.00 per annum, ' -

Yery truly yours
ATTORNZY GENERAL OF TEXAS
By (Signed) WM, Y. YAENING
Assiastant
APTROVED JAN, 8, 1942 ‘

(Signed) GROVER STLLERS
FIRST ASSISTANT ATTORNEY CRNTRAL

ATFROVED OTINION COWRAITTTER
By B.W,B,0hairman
WIrimp



