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gonoretile Ceorge H. Sheppard, Puge 2

"Citations by publication in suits for the cole
Jection of delinquent taxes have heretofore heen
ovorned by the provisions of Sootion 3 of Artiocle
%’4513. Yornon's Annotated Civil ftatutes. A comparie
son of tho last menticned Article vwith the provisiona
of Artiole 7342, supra, will disclose nuzorcus incone
sistencies the requirenents of the two statutes,
both as to the contents ¢f the citation by publicatiom

. and the nunmbor of times wvhich such citation is re-

quired to bo published. It will also be noted that
undor the provisions eof House Bill 19%, Bection 1, in
suending Article 29a, 1t 1x provided that citations

by publication under any genoral or specisl law shall
be publiched ap roquired by such general or npscisl
lav. In tho light of the conflioting provisions of
House Rill 193 itself and the further conflicte between
such b1l) and Seotion 3 of Articles 7345b, the following
quostions sro sulmitteds '

*{4) Aro the contents of a sitetion by publies~
tion in & delinquent tax suitl for State and county taxes

required to contsin the provicisns enumarated in Artiole

T345b, or the provisions in Article 7342, or both?

*"(5} vWhich of the statutes referrod to in quostion
A govern ths mumber of publicaticns whioh must de molde
of such citation by publicetion?

*citatlons by publioation under Artisle T345b :
ordinarily contain approximately %00 words, whoreas, &
gltation by publication which confoms to the requires
nents of hoth Article 7345h and Asticle 7342 will
ordinarily contaln approxinateoly 500 words, and the

foe for publishing such ¢ltation at the rete provided & -
by Article 7312 vould thorafope be approximatoly $20.00.. B

In many instances, hovevor, vhere considsrable prope :

48 involved in o zingle tui'bitha eitation will bo

longer and the gosts rroportionztely h!;gher. R
"Will you, therofore, kindly sdvise me upon the

*(6) Is the county tax eollestor suthcrized to

pay the costs of & eitation by publloation ia

\
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cases vhore the delinquent taxcs agsessed against
the proporty do not equal or exceed the publisher'’s
feo as aet out in Article 7342¢" :

Ue £ind 1t desiredls in engvering your questions to first
deternine the status and effoct of Article T342 of Vernon's Civil
statutes of Toxas, as amended, and purportedly re-enacted in House
pil1l 193, Aote 47th Legislature, Regular Session. To do this ve
gust inquire into the status of said atatute prior to the time it
vas sumendsd by sald House Bil) 193,

Article T332 was first enacted in 1697. Sald statute
provided for a method of Lsguling citations vhere the ownors of prope
erty are unknovn or are non-residents of the state, the forn there-
of, the nunbder of times such cltation was to be published, 4f pud-

- 1ished in a mewvepaper, provided for publication in & nevspaper of

an adjoining county when no nevspanrer vas published in the county
vhors the sult was pending, provided a method of posting notices if
thoe publication could not be had in a newspaper, proscrided a maxi-
am fee to be charged for publishing such oitation, presoridbed
certain proper recitals in the petition in such cases, provided that
such suits, after such publication, should be proceeded with as in
other cases and that the stato and county shall have judgment for
the amount of taxes due and have a deoree ordeoring such property to
de 80ld as in ordinary tax sults vhere the owner has deen personslly
served with process &nd provided for credits as shown by the re-
¢elpt of the property owner or as othervise evidenced by positive
proof shoving the payment of the taxes sued for, ‘

Under the provisiona of sald Artilole 7342, prior to its
szendment by House Bill 193, it was clearly the law that to have a
eitation issue for “unimowvn heirs® &s owners of property in s tax
20it, 1t vas necessary to issue the same under the provisions of
Article 2040, R, Ce S« of Toxas, 1925, ¥e Quote from State va.
Bagby's Estate (Cive App.) 126 8. W. 687, as followst

“Iisirs of a deceased person whose muniment of
title is of rescord are not unknown owvnars of real
estate, but are known owners, esven though the names
of such ovners are unknown. %herefore, the provisions
of Article 7342, supra, are not applicadle in odbtaine
ing issusnce and service of notice Ly publicatlion upon
unknown halirs as owmers of property in tax suits,
Villisms vs, Young, 51 Tex. Clv. App. 212, 90 B. W. 9%0,
writ refused; State Mortgage Corporation vs. Affleck,
Tex. Com. ADDs 53 8. W, N) 27" 275, and “‘/&llm

!
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there oite&; Undorwood vs. DBigman, Tex. Come. APp.
32 8. W, (24) 1102,"

this poculiar condition of the lav resulted even efteor the orig-
{nal enactnent of Article 7345-b, Vernon's Civil Statutes of
Texes, being Senate BL1l 477, Acts 45th lLegislature, Regular Sese
sion, rage 1394-a, Thiz iz shown from & further quotation from
state vs, Bagby‘s Estate, suprs, vhich sayss

"lleither Article T342, nor 7345-bd, supra, pro-
vides in express langusge for the insuznce of servioce
of notice by publication upon wnimown helirs who may
be the owners of realty in tax suita. There is no
othor statute under Chapter 10, supra, that oxpressly
provides for the issuance and service of aitation or
of notice of publication upon wmknown helrs ax ovners
of roalty."

The Forty-fifth lLegislature, Regular Session, snacted
senate Bill 477 (vhich is shown as Article 7345-b, Vernon's Civil
statutes of Texas) which is a comprebensive aot end aprarently
intended to he & rather completo and wvorkable set on the rrocedure
to be folloved in tax sults brought for the collection of d-lin-
quent taxea by the varicus taxing unita. Section 3, dealing with
process, of said Senate BLll 47T vas owended by said Iouse BIll
565, Acts 46th Legislature, 1939, Regular Bession, From the
history of the amendetory act, and the date of the Bagby declsion
it vas evidently ¢alculated to meet the holding in State vs, '
Bagby's FEstate, supra, and nelthor Artlcle 7342 por THiS«h pro-
vided for citation to iseuwo in tox suits te unknown heirs vho
night be owners of Eroperty. The apendwent enlorped the scope
of Section 3 no a8 to inolude the "unknown heirs®™ who misht be
the ovners of realty and subjeot to & delinquent tax cuit thus
shoving the intentlion of the lLegislature to make Article T345-b as
nearly complete an Act as possible. The pertinent provisions of
said Article T3%5-b, insofar as the acope of this opinion is ocone
corned, are Seotions 3, 4, 6, 6, 9 and 13, whioh will not be
eopled herein for thoe sake of brevity.

. From 4 careful conaideration of the provisi-ms of
Article T34%5-b, supra, it bLecomos apparent on its face that 1t
subodies the same subject matter, sand has the same objsct and
purpose as that of Artiole 7342, supra, prior to its azendment

House Bill 193, supra, Ve think there is no docudt tut vhat
ug provisions are in eonflist and that thay esnnot be recon-
| » S

-
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The Lenixlative intent with reference to whethor a

pepotl is express or implied is slvays controlling. Texas Im-
ployers' Insurance Aseocation va. Horgen, Come Appe 295 8. W. 588,
Ve think it czn bo said that the Legislative intention to expresss
iy reposl any existing lawv, including Article 7342, suprs, that
gight be in conflict with tho provisions of said Article T345-bh,
supra, is pleinly msnifest by the terme of Bvction 13 thoreof,
Fovever, 1f such Act did not exprossly repesl Article 7342, suprs,
then it i our opinion that sald Articls 733%«b, supra, repecled

trplicntion the provisions of said Article 7342 prior to its
spendment by the &7th lLegislature, The applicable rule, supported
by nwergga authorities, is steted in 39 Tox. Jur. p. 1ks vhere
i in salds : '

" & ® & Yyhere two statutes are in pari materias
and it is impossible to roconcile them, tho older
statute v1ll he held to be repealed by implieation
to the extent of the oonflict., In such scirounstznces
it 1is presuned that the leginlature intsnded to re-
pesl 0ll laws opr parts of lavs clearly inconsistent
vith ite later sct.”

Thie department considersd the provisions of said Article
T92 and the provisions of Article 7345-h, prior to the smendment
of Section 3 thereof by House Bill 565, supra, and in opinion ¥o.
0-3362 this department asidt _ R

1t is clear from the authoritiss cited shove
that the provisicns of Artiscle 7345~h, supra, will
provail over the provisions of Article 2, supre,
should they be in oconfliet,™ : :

. Ve desire to ocbserve anvther rule of lsv vhich we think
is applicable to the watter we are dizcuszing. We quote from Meek
va. ¥heeler Coundy, 125 B, W. (24) 331 (affirwed 144 8, W, (24)
885), whare the court saids " .

"In the case of Bryan va, Sundberg, 5 Tex. 418,
2k, the supremo Court of this State announced the
mile which, we think, is decisive of ths issue before
us. Such rule is in the following langusges It
undoubtodliy is true that a construction vhich yrepeals
former statutes, by implieation, is not to bs favoredj
and it ix also true that statutes in pari materis, '
and relating to the sume subject, are to be taken and
eonstrued together) boosuae 1t is to be Iinferred that

w.h
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thay had one objeat in view, and were intended to

be considered as c¢ongtituting one entire, and hore
ponious system., But vhen the now atatute, in itself,
cemnrohiendas ths entire subjedtl, and crantcs 8 new,
entire, snd Incopendent gyslom, rospecting that
zunject ralter, 1t 1s univarcally held To en) and
unorredd all Previoud BYBLEONS And 1aW) resnnd

the nure guoject Galtor, V" {Underssoring ours) :

the rule just onnouncod is, wve think, applicabdble to the effect
vhich the ensctment of Article 7345-b, suprs, had upon the provie
sions of Article 7382, suprs.

we next consider vhether or not said Article 7382, supre,
ves sxended by the provisions of said House Bill 19Y, supra. .

~ Thero 1s & conflict of suthority relative to the authore
ity of the Legislature to snond & statute that had originally beea
repealed., Ve quote fwom Leowis Sutherland Statutory Constiruection,
Yol. 1, Second Edition, page 435, Seoation 233, vhere it is saids

"There 1s s conflict of authority as to whother
a seotion whioch haa bLitcn repealed can bhe amended.
® ¢ % }Moat of the older and scne of the more receat
cases hold thst such smendatory act, or amendment
of a repoaled section, is & nullity. . A repeal by
implieation is said to mtand upon the samxe footing
in this respect os & direct or expross repeal, ¢ ¢ &%

In the footnote under the above Quotaticn ia cited the case of
Robertson vs. State, 12 Tex. Civ. App. 541, The pertinent part
of the eaas readst . ' - '

“The aot of the 2%th of July, 1879, was only
sxendatory of the aet of June 2§, 1876, and vhen the
amendment took effect, the sct amended was no longer
s law because it had becane repealod by the act
adopting the codes above quoteds and henoe the anenda«
tory oot had mothing to support 4t. A repealed lav

*® If‘bolngg a

ia not the subject of arendmont. *
g:.r 0. rOPEA 1) cannot exist without 4%,

t l)!!llt pass away with it, » ® @ * (Underscoring

e
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A conpidsration of the above faots and authorities
prings us to the inavitable coanclusion that the Legislature 414
pot have authority to anend Article 7342, as it attempted to do
by the re-enactuent of 1t in said Iouse Bill 193, supra, for
the reason that thoe statute had already been repealed either ex-
pressly or by implication by the enaotment of said Article 7345-d,

UPra.

D14 ths A7th Legislature intend to ro-ensct said Article
7542, as an indopendent and nev statute, in its changed fomm, by
its action in pasaing House Bill 1937 Was such statuto re-enacted
{nto & valid law? We think that bdoth of those questions must be
snevered in the nozative and will discuss sowme of the reasons for
our conclusicns,.

House Bill 193, supra, vhon its capticn, bLody and enere
gency slauss are considored together, was clearly intended to re«
quire, in most,if not all instances, that the kinds of pudblications
dofined and emmorated therein, should bve required to be published
in some novspaper, which term was almo definod, Geseribiriz the .
mmber of times such publication should be run in the absonee of -
existing statutory amenduents and fixing & paximm legal rate to |
be charged for such publications and then the act proceeds to }
smond soctne few speciflic notice and process statutes to conform, at
lsast, to the nev lezgsl rate fixed by House BLll 193, Insofar as .
Artiole 7342 is eoncernod, the caption of said Act providess '

AN ACT ® @ @ gnd amending & & & pApticle T342
of Chapter 10, Title 122 of the Revised Qivil Statutes
of Texan of 1925, vith respect to the lecal rate of
14cation so as to donform wilh ArLicies ' '
&8 [pErned Nergil d ro-enacting such statules as
[ ]

TEended, ¥ T T (T

rueormg ours)

section S of nald House Bill 193 and its preliminary provision
prior to recopying Article 7342, in its axended form, sayst

"Articlo 7342 of Chapter 10, Title 122 of the
Revised Civil Ststutes of Toxas of 1929, shall be and
the sane is hereby amended so as to cnnform with the

other rroviaions of thls Act re-enacting tne sane

a8 anoncod &n Mstlrtﬁﬁor. ours) .
Ve think the word “re-enacting® as used, both in the caption and in
tho_ provision Just quoted from Section 5, was mesrely msant to mean
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that the statutes vere to thereaftor, as amsnded, reod as they
vere recopied in the Act and that the Lejislature 414 not intend

o paas an original, nev, soparate and independent statute

zArticlo T342) by its action in pasasing House B11l 193. Artiole
7342, 6s found 1n Qoune Bill 193, 1is not aimply a statute relating
to the publication of citations and setting a2 rate to be charged
{n such cases. - It goos farther and doseriboes certain specific
statutory procedure to ve folloved in tax suits thomselves coming

i bhdm 4¢n manmtdanloaw nuavliealtrom and Teave A annbtalea wtahdba awd
Fibliaii AvS PRl vaVRaias JIVVassiiii Wiiv 4AUFE WWWM VUL VL Sajilied GOW

rotodios. Thus it 13 cloar that the body of the statute goss much
farther than the real object evidently sought to be attained by
the Lecislature, ':{ attompting to amend the statute, vhich wvas to
provide for a legal rate to bvo charged by newspupers for making

s publication of citation thoeroin provided for go that the rate
would ba in conformity with the provisions of Article 29 and 29a,
ss axended by the Acte. The lezinlative intention to only change
sald Articie 7342, supra, by amendment, so that it would conform
to said Articles 29 and 2332, a8 amended by Heuse D11l 193%, ix
strongthened by the faot that the sontance in assid atatute, relat-
ing to oharges and the muubor of timos the citaticn therein pro-
vided for 13 to ve published, 1s the cnly sontence of the original
statute thaot was changed. There was, howaver, & nev sentence
sdded providing for peyment by ths Comptroller nnd Collector to
ths novepaper publishing such eitatfon for the lezel rate for make
ing such publication, which {is contrary to the existing method of
poyzont, as is hereinafter shown in this opinion. The other state
utes, specifically sought to dbe amended by House Bill 1935, show
that tho only change nmads by their swendment was to change one
sentence relating to ths legsl rate coharcesble by neswspapers for
naking the publication provided for in each of snid statutos so

that the rate would te aonformity with the lezal rate estadlished

in zald4 House Bill 193,

There is no more fundamental rule of statutory construe~
tim than that exprossed in Popham vs, Patterson, (S. Ct.) 51 8. W.
24) 680, vhere it 1is 3alds ' : :

*In deteormining the Legislative intent, the court
should not look alone to any one phrase, clause, or
sentence of the act, but the entire act} and this ine

“gludes the caption, the body of the ast and the
smergency siauss, # ¢ & ¢ .
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From & consideration of the wording of the eaption of
- said House Bill 193, the provisions of the sct itself, tnoluding
{ts object and purpose, together with the emergency cinuu, ve

are campelled to say that since Article 7342 was repealod, either

xpressly or by lmplication, by Article 7345-b, supra, there was
po valid and existing statutes to support an smendmant thereof,

ss vas attempted in Sectlon 5 of said Hlouse Bill 193, and further,
that said statute was not re-ocnacted, by sald sot, as & nev and
tndependant statute and that 4t has no force and effect.

The evideont legislative purpose and inteantion, LY enacte
ing House Bill 193, supra, which we have already disoussed, is not
thvarted nor affectsd by our veascning and holding. In Section )
of :::d House B1ll 197 relating to Article 29, wo find this proe
visions _

*yithout intending to exclude any other publica-
tion to which this act appliocs, it 1is epocially pro-
vided that this ac¢t shall apply to all sitations or

notices vhich are required to he publisbed or nay bDe
"EEEIIme'ZI N ?IeIi‘ﬁguanE tax sulis and to noticas of

sale of roal eastate uhder exeoution, order of snle,
or other Judicial sale provided for in Articles 3808,
k203, 7270 and T332 of the Revised Civil Btatutes of
Toxas, 1925." (Undersacring ours)

Again, under Section 5 of said Acl, relating to Article 29a it 4s
provideds

- "In every case vhare the service of sny citation
or notice in any case, controversy, suit, or procesd-
ing in any of the sourtes of the state is reqguired to
be by publication under .tho provisions of any goneral
oy special lav of this stats, such publication shall
be published as required by the gonsral or special lav
providing for such notice by publication,®

‘ In the case of State vs. Bagby's Hstate, supra, this
rle is exprensed;

*The provisions of clmgtor 10, Title 122 itan-
tion) of R. C. S. where applicable will control the
procedure question in tax foreoluvasure sults here

presented. 40 Tex. Jur. P« 2413 Young vs. Jaokson,

ok

. e et = o s
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€0 Tex. Qv. Apps 351, 110 8. W. T¥, writ refused;
nous:ot.u. settegant, Tex. OLv. App. 210 8. W, 219}
e . .

It is thercfore apparont that the courts of thie state have never
considored that Articles 28-a, 29 or 29-a of Vernon's Civil State
utes, prior to their ancndment by House BAill 153, supra, were ape
plicable to proceedings in tax sulta. That boing the status of

the 1av, it follows, that said Articles 28-a3, 29 and 29-a, of
yornon's Civil statutes, prior to their amondaent by sald House
pill 193, had nover beon repealed by implication by the action of
the Logislature in enscting Article 7345-bH, suprs, in 1937, and
espocially in viev of the provisions of Soction 13 of sald statute,
8214 Articles 28-a, 29 and 29-a, gsupra, were, then, propor sudbjeots
of an smendatory act vhere amended in said Houee B1l11 193, By
their amendmeént in said House BIl1d 193, we think it &s evident

from the lanzuige ugsed in that act that the Lezislaturs intended
for the said anmended statute to apply, insofar as spplicadle, to
the rate to be charged by newspapers for making publixtions of
notices and oitaticns required in tax suits, A differont legsl
rate for making Eublicationa of citations in tax suits is expresse
ed in Article 7345-h than the rate allovsd to be charged in sald
Article 29, as smonded by House Bill 193. The provisions with
sference to tho legal rate chargesble for the publicaticn of
Jdtations in tax suits are in conflict and canmnot be reconciled.
since House B1ll 193, emonding said Article 29 1s the lateost ex-
prossion cn the sans subjest by the Legislature, we think it re-
poaled by implication Article 7T345«b innofar as the lozs) rate
chargeable by newspapors for making eltationsa dy publication is
soncerned. 39 Tox. Jur. 145, For the same reason we think that
the provision quoted from Article 29a, supre, makes it c¢laear that
the specific provisions of Article 7355‘0. pupra, spooifying the
nuiber of times the notices or oitations therein provided for shall
be published, are controlling emnd should be followdd,

Since wo have arrived at the conclusions axﬁrouéd above
1t 1s unnecessary to ansver the rirst three questions submitted
by you in your requost. | A

For the reasons horeinabove exprossed, you are advised, |
in answer to your fourth question, that the provisiona of Artiocle
T345<b should de followed.

In ansver to your £ifth question ve have already said
that the provisions of Article 7345-h sre controlling over Article
T342 with reference to the mumber of publications to be mads of
eitations by publication in said tax suits. -

. -
- 3

)
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In ansver to your sixth question we have already, in
inis opinion, held that Article 7342 how has no force and effect
as 6 lave In additlon to vhat we have sald, we think that there
{s another reason vhy the specific provision in said Article L
V2, 88 it vas attempted to be amended by Huuse Bill 193, vhich : ‘
mvidul : '

"If the state bilds the land in at sale, the
Comptroller shall allov the collector the amount of :
such publisher's fee to be pald by the Collootor to | ;
the pudblisher, ® & &V . J

{s not a valia provision of the lav., It has already been showm

from an exanination of the caption quoted adove, that it 1limits.

the scops of thas b1ll and authorizes an cmondnent of saild Article

742 only "vith respect to the legal rate of publication so as to

confor ¥ith Artioles 29 and 29a as amonded heroin.” The eaption, vy

therefore, will not support the sontence, just quoted, from sald \
¢

o e —— e,

Article T332, We quote from 39 Tex. Jur. p. 103, as follovss

"A title that specifies ths partiocular field
an amoniment 1s to ¢ovor or atates a purpose to
roke & cortain change in the prior lav, and that is
not merely descriptive of the matters to which the
lav relates, 1linits the arondatory asot to tho making
of the change designanted and preciudes any additional,
contrary or different smendment, # « ¢ ¥ ‘

Your sixth question 1s ansversd accordingly.

_ We trust that this will fully ansver th"quuum wb-
mitted {in your inquiry. S *
| R . Yours very truly

- ATTORNEY GENERAL OF TEXAS

RS ikl ‘ - By ‘ ﬁlll.
AVIORHEY GLNERAL e T “fﬁfﬁ“zﬁ%
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