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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

-

Honorsble Tom ¥. Coleman
County Attorney
Angellina County

Lufkin, Texae

Dear 8ir: Opinion Wo. 0F
Re; It §s not th

&

the County
tracts of
itle on 1land for odwity airport,
ya~Qomtlssionerst Court may oon-
with the County Attorney

8 /sarvice and pay hinm

48 per sontract,

Your requyé
fully considered b
quest as follows

o opindon has been received and care-
jepertmé We quote from your re-

duty or the County Attorney to
xahinge thewe abhstraste? Should he be peld eaddi-

) #d bave the authority te construot airports
and aoquire gueh lzpds ag mey be necessary for such purposes,
See Articles 128¢%h, i, Voraon's Annotated Texszs Civil Stat-
utes, and amendments, Houde Bill 216 and Seaats Bill 398,
47th Lezislaturs of Texez, None of these ertioles ¢or smend-
ments provides thet {t is the duty of the County Attoraney to
examlne the absiract of title on lands eoguired by the county
for airport purposes. Ve are unable to find any statute make-
inz {t the duty of the County Attcrney to exsxmlne such abe
stracts,
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Article V, Section 21 of our State Constitution,
declares:

¥. « « The county attorneys shall repre-
sent the State in all ceses 1n the District and
inferior courts in their respective counties;
but if any county shall be included in a d4is-
trict in whioh there shall be a district at-
torney, the respective duties of distriet at-
torneys and county attorneys she)l in such
counties be regulated by the lLegislature. . . ."

The above gquoted provision of the Constitution has
been construed as not presoridbing the duties of the Distrist
Attorney nor any duties for County Attorneys other than such
as are raquired to be parformed for the Stats, Xor does it
give the County Attorney authority to institute a proceeding
unless he 18 glven that power by statute. The term "duties»
as used in the constitutional provision above set forth has
been declared to comprehend the further idea of power or
authority; and henoe the County Attoraey is said to have no
authority to perform auy act in respeet to wiich a0 duty
has been made to davolve upon him, Spancer v. Galveaton
County, 56 Tex. 384} Wexler v, State, 241 S. W. £31; Duncan
v. Stete, 67 S. W. 903,

#e gquote from an opinion rendered by Honorable
scott Galnes, First Assistant Attorney Geaerzl of Texas,
Jenuary 2, 1935;

"Unless the statute provides for the county
attorney to represent the county in a cirll aetion,
it is not the duty of the county attorney to do
s0. In cases where the county attornsy 1s requir-
ed to rapresent the county and no fee is prescribded,
then the compsnsation of the county attorney is the
ex officio eompensation that will be allowed under
Article 3895, except 1o casas whers a certain
amount of money is recovered, then his compensation
is that authorized by Article 335,

*In cases whers the law does rot require the
county attorney to repressnt the county, the com-
pensstion is that which 1s agreed unon betwsen the
county attorney and the comafi:sionera' ccurt jJust
in the same manner &g if some other attornsy had
been smployad by the county."
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This departmsnt held in an opinion writtea by
Honoredle Julius frankl, Assistant Attorney General, dated
September 11, 1934, that the Commissioners* Court had the
inplied suthority as general mansger of ¢ounty dusiness,
to retaia private counsel in ths prosecution of oivil suits
involvinz county matters generally apnd that there were no
statutory provisions making it the duty of the County At-
torney to represent the county in coademnation proceedings
or trespass to try title and injunction suits, and that
the Commisslioners* Court had authority to appropriate
money out of the general fund of the county to pay the at-
torneys hirsd to represent the eounty irn such proosedings.

Opinien No, 0-1040 of this department holds that
it is not the duty of the County Attorney to represent the
couanty in copdemnation proceedings and that the Commls-
sionsrs® Court hes the suthority to contract with ths County
Attorney to represent the county in such proceedings and
conpensate him as per contract,

In the cases of Jones v, Yeltmann, 171 8. ¥W. 287,
and lattimore v, Tarrant County, 124 S. W, 205, it was
held that the Commissioners' Court may lawfully employ the
County Attorney to represent the interest of their county
in apy cause where such duty is not enjoined upon him by

aw, T ,

You are therefors respectfully advised that it
is the opinion of this department that it is not the duty
of the Couanty Attorney to examins the abstracts of title to
the county airport., The Commissioners® Court would have
autbority to coatract with hin as eny other private attor-
ney to examine suoh sbstracts and pay bhim for such services
as per oontraot. -

Yory truly yours
ATTOEKEY GENERAL OF TEIAS

. T P

e, J. Fanning
Asgistant

JE GO

noAY s

“PI'“U ] LJ\
OPINIDON Y

COMMITIEE

Leor3 i
gy > = =~

S b LRE



