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ohases, sell fuel to employces of the Federal
vernment, leas the tax, &nd sccept rroa the
“purchaser ln 1ieu of thiz sax U, 8, Govern-
ment Form 1094, The dealer then files a
slaim with this department foxr reimdursement
of the tax, ‘Bﬂ“‘ Bill 8' Ses, 2“,’ is
this departnent seting within the statutory
 requirexsnts by deduoting the rirty (50) eent
£iling fee from each olaim peid? ,'{Houn P11

*(d) Xmployses of Federal Governmental
agendles purchase motar fuel and pl{ the ftate
Tax, Cla for refufid are then filsd with this
departnert direct from Washington proparly sup-
ported, Ro filing fee Sa deducted; however,
the queation arising is, should one (1) per

- ¢ent of the gallonege be deducted before oleirw
are approved, being the amount of tax nsver
oolleoted by the State from the bonded dietri-
dutors pa;lng ‘n the tax? (House Bil1) & Ssc.
2; 8ec. 13 (k)" "

. The statutory provisions relating to the filing
fes alvertsé to in your first question, are gquoted, in pert,
from Cubdivision (h) of Artiels 7065b-13, Vernon's Texas
Civil Statutest S : :

wt & Sphe Comptroller shall dedwt fifty

(50) sents from ell sush refunds as a filing
fo¢, whish feo sheall 3¢ dsdusted fxom the ware

- yanf issued in P nt of sush refund, which
aaid £ling Lo 11 - %e set amide for the
uss s»d denefit of the Comptawller in the ad-
ninistretion ané enforesmsnt of this irtiels,
as well ss for the payment of expesnses furnish-
ing ths form of invoise of exsmption and other
forms provided for herein, and the same in. ‘
herebYy appropriated £o0r such purposes.”

Beoticn 13 of the above-sised Motor Fuel Tax Law,
of which this guoted provision is @n intezral part, éoncerns
dtsels s0lely with the manner and form of making olaima for
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% of taxes peld upon motor fuel s0lé within ths Stats
) s, under oonditions whiech éo not acorue such tax, and

does not relate to the matter of of perscns and
property from the incidense of the motor fuel tax under the
Constitutions of Texas or the United States. The two situa-

. tions of tax payments for whish a olaim for refund is resog~

nized under Seotion 13 of the Lot ere: (1) Instances where
the motor fusl in question is used by the ultimats purchaser
for purposes and operstions other then to propol & motor vehi-
ole upon the highways of the £tate of Texas; (2) the export
or loss by rire or other sceident dy any distributor or other
person of motor fuel in quantities of 100 gallons or more
efter the tax has Yeen paid upon such motor fuel.

In each ¢f thess recognized c¢laims for refund of
the notor fuel taex, the purchased motor fuel is not used to
propel motor vohicl'.es upon the highways, :In your first
question it 1p assumed that the motor fuel wee used t0 FPIO-
pel motor vehicles upon the highways dbut such motor vekicles
wore ownsd or-operated under such ¢onditions ané eircumstances
as to afford immunity from state taxaticn.on the sals or use
of such motor fuel. Assuming that the Federal Covernxeat or
one of its admitted egenoies or Snatruxmentelities is the pur-

.ehaser of this »otor fuel, (& question whieh we 4o not here

{:;liupoa) the im&unity ‘::' sn’e!: .pu:;:h'a:er trm:mﬂ‘mtnotor fuel
s not created ant & not arise m{t hat appears
in the Motor Tuel Tax law but ratho;-_rrga the uyliutiog.
amd xrohibitiom of the Constitution of the United Statesn.
The dealer bLeing unable to collest the tax from the Govern-
ment, its agentz or instrumentalities, as ths ultimate
chaser, Meoomes entitled to reimbursedment of the tax whish
such ‘dsaler has paid to the Aistridutor on the first sale

in Texas, under the statutory aystem of eollectlion wherebdy
such distrivutor and, in turzn, the dealer are made virtual-
1y tax oollestors for ths state. :

Aoti.:g in this umoitr,::&::nﬁzhi; :::,_.uuiur
expressly or liledly, & e -0 urvisw
uﬁ oont{nplat!_.on of {ﬁc R%ouon of the Motor guq. Tax
law, (Ses. 13), Yeoeives no benefits or sdvanteges from the -
refund such as the favored class of elaimants expressly ex-
braced within said Pestion, and sbould not be called upon to
beer the additional buiden of having dedusted fiom his elsim
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for reixbursenent this statutory filing fee of fifty
eents, Thiz fee should be dorne only by those who receive
the denefits, 1,0,, the claszses of users of motor fuel ex- -
prualy'dcn" with in the refund section of the Motor Fuel
Tax law} such fes is designed to be ¢ollected and set aside
for your use and benefit in the administration and enforoe-
ment of these refund provisions and should be limited to
those olsimants who receive the advantage thereocf. Ve so-
cordingly snswer your rirst question in the negative,

- . . \ -

We likewise mnswer your second question in the
negative beocauss the requirenments of the lfotor Fuel Tax
lLaw in eonnection with the situstion outlined therein cm
heve no operative effeot, Article 7065%-13(h), Vernon's
Texas Civil Statutes, provides, in mrt, that: *In no event
shell any refund dbe made to sany person exoess of the
sotual emount paid by such person ané the amount dedusted
originally by the distribdbutor shall be dsducted in comput-
ing the refund,” Although your gecond queation embraces a
situation where a claim for reimbursement is made by the -
Federal Government for motor fuel texes which it is assumed
said Government was not liadle for in the first inatence,
we bold, upon the same prineiples &iscussed sbove (where
the ¢lain for reimburserment was xade by the dealer rather
than the Government) that such cdlaim is not a "refund,”
techniecally and statutorially :1?“ ¢ and as such term
is used in the Refund Seotion the otor Fusl Tex law,
inecluding the adove-quoted portion thereof. ‘

. If the given ggengy or ‘instrumentality of the
Tedsral Covernment is eatitled to purchase tax-fres motor
fuel in Texas, under-U. 8. Governmant Yorx 109, (a question
which we do hot hero destermins) or 4ir, under the sams princi-
ples ¢f eonstitutional iunnnit{ galid agenoy or instrumsn-
tality of the Coveroment is entitled to have reimbursenent
froz the ctate of Texas of the amount of such taxes paid on
motor fuel purechased in Texas, then it would fnevitably fol-
low that the Government ahoul& be nade whole and xist re-
eceive bagk in such tax reimdursement, the exaot amount eol-
lected from it by the distridutor-decler collection systen
provided dy the Aot, To allow this olaimed tax reimburse-
pent to De leassensd or diminished dy the tax on 1% of this
gallonsge or!.gimug s01¢ by the diztridutor, would be tan-
temount to texing the Yedersl Government, its aszents or
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instrumentelities, to that extent, coatrary to the Oonsti-
tution of the United States. This requirsmsnt of the sta-
tute, slthough plein and mendetory in its terms, sixply
doez not have any ofmun effect in the fact of the eon-~
stitutional irmunities anéd this elaim for reimbursement or
repaynent should be pessed in its full amount,

Trusting the foregoing fully enawers your inquiries,

we are
Yours very truly
APTROVED JAN.24, 1942 ATTORNEY GENERAL (F TEXAS
(signed) OCrover Sellers
FIRST ASSISTANT By (signed)
ATTORNEY GRNERAL Pat ¥, Neff, Ir,
_ ' Aszistant
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