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Opinion No, O0-431%
Ret Yhere ths owney ol one thou-

cvio' by Ars., XV, H.B. 8,
Regular Sesafon, 47th
gisle ture (Art. 7047m,

rpany b a new oertificate to 'Nr.
A for thc use and bensfit of the ocom-

*If taxeble, is the tax payable on thc en-
tire transaction or on one-half?"

Seotion 1 of the above-cited Stock Transfer Tax
lax levies and impeoses a stated tax on “all sales, agree-
ments to sell, or memoranda of sales, and all deliveries
or transfers of shares, or certificates of stook, Or cer-
tificates for rights %o stook, or certificates e} deposit
representing an interest in or representing certificates

made taxable under this Section in any domestie or foreigs
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association, sompany or corporation ~ * * whether made upon
or shown by the boocks of the assceistion, company, corpora-
tion or trustee, or by sny a=signment in dlank or by any
delivery of any papers or agreement or memorandum or other
evidence of sale or transfer or order for or sgreexcant to

. buy, whether intermediate cor final, ané whether investing
the holder with the beneficial intereast in or legal title

to such stook or other certifiecste taxadbls hereunder, ~ * *~

This depertsent has held, in ocur Cpinions Nos.
O0-3%5£0, 0-3713 and 0-4029, that the intent of this act and
the above seotion thereof was to levy or impose en exoise
or privilege tax upon the transfer, by sale or gift, of
shares or ocertifieates of stock, vesting in the von&no.
transferee or donee, either the legal or equitadble title
therein and thereto., Althouxh your opinion request is
silent upon the guestion, the legal or squitable title to
the shares of stoock 1nvoived may have been transferred,
or attempted to be trangsferred, in two possible ways, viz,
(1) by an attempted zift of the husbend's separats estate
in the stock to the community estate of husband and wife,
or, (£) by the transfer of stook from the separate eateate
of the husband to the community estzte of husbend and wife,
not as a gift, dut in consideration of the payment to the
hustapd of community fundés or the donveyance of community

property.

Ir, as it presunptively appoars, the huadband at~
texpted, by gift, to transfer and acsign his admittedly
separate estate in this stock toc the gcommunity estate of
himself and wife, his purpose and effort to this end was
unaveiling, and neither legel nor equitadble title in the
roliety vested in the wife 80 as to conatitute a taxabdle
transsction undexr the opinions asdverted to. The nature
of the comrunity property eystes in Texas is such that one
spouse cannct donate or give property of any kind or ohsre
acter from his or her separzte estate in an attempt to
eonetitute the sare the community property of bdboth, However,
if community funds or groparty are advanced or sxchanged
in consicderstion for the gsle cf separate property to the
corrunity estate, it arpears that such trensaoction is reco-
ornized as sccomplishing tris purposs,

/5 stated st 8 Tex, Tur,, page 104:

vthe commupnity estate 1s & eresture of law
and not of contract or convention. It can exist
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only as the errsature of statute. Not only can
the estate as such exiat only by law, but the
rerties gre not rermitted by agresment between
themsslves to chunge the charaoter of acquisi-
tions from serarate to eommunity, cr vies verss,
from community to separste gropcrtr. fuch agree~
rents, if permitted, night destroy the statute
and, through wncertainty, work untold misohief
to the rights of purshasers or oreditors deal-~
ing with the husband or the property * * *»

Agein, in sustaining cur oonclusion that separate
property of either spouse may not, by gift, hecams community
property of bdoth, although, ocomcunity property may, by gifs,
become separate property of esoh apouse, we polnt to the fol-
lowing well-stated distinction betwesn separate and eommunity

property:

w* # % The separate estate is a distinot
estats of statutory origin and definition, wholly
apart from the estate of the spouss in the oom-
mon property. The molety owned Ly ench spouse
in the community is not a separste estate] it is
coemunity until in some lawful way there has been
a dissolution of the marrisge or devolution of
the title, Thus where the husband end wife ao-
quire & given plece of property in such way as
to make it community property, each owns a one-
half interest therein, but such title ie in no
sense the separate propsrty of the owner. If
ons of the spouses should donate to the other
his one~half interest in the community, such
donation would undoubtedly then beaome the sep-
arate property ¢f the dones, Put the nature of
the community estate iz such-~that 1s its legal
definition 13 such-~- that in no event can the
separate property & lonated to the community.
feparate property may beocome comrunity however
by purchase or exchange and the like, precisely
«8 cny other property may be aoquired in such
way us tc make it part of the community estate.”
23 TOI- 30.!‘., I'Do 5"""580

Frog the foregoing, we conclude that if the &t~
terpted transfer of the stock in questicn out of the separate



estete of the husband into the community estate of husband
and wife,was by way of gift or donation, sere was of no
force and effeot to transfer either the legel or equitable
title contemplated by the Stock Transfer Tax Aet, and there-
fore no tax aocrues, If, on the other hand, the transfer
of the stock from the separate tc the community estate wae
in oonsideration of community funds or community property,
then 2 tax would ascrue on the transfer to the wife of the
molety. Although the wife would not presently own Or have
the legal or equitadble title to 500 shares of this stook

as would be the case if the transfer was £O0r her separate
estate and interest, but would hold the equitable title in
one half of each share of the total 1,000 shares during .
ccverture, we conolude that the tax should be computed on
the quantum of shares or value which she asctuslly and ul-
tirately receives, to-wit, 500 shares, rather than on the
estate which exists in the teotal 1000 shares under the com-~
munity property system &uring marriage,

Trusting the torigoing fully setiafies your in-
quiry, we are

Yours very truly
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