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A GrmaLd C. MANN
A, ATTORNEY GEHERAL

gtate Board of Education
Anstin, Texas

‘wr Sires Gpi.nion No. 0-43
Ret Whether a Member of the State

) ation may serve as

8 Alien Enemy Hear-
oy the described

Permit us to quote your lattor of rectes gte requesting
a lagal opinion #fom this deparime It readet

"One of the members the. St2te Board of Rduca-
tlon has been asked to s
Bnexy Hearing Board.

"I am sdvised that the, government, pafa a

are utilized by the
Attorney Cen: ral=or tho-n.1 statea 1n the matter of

baervo or give veight to the
of these hearing boards. In other words,
a1y adviaory capaoity.

Education at fhe same time to serve as a member of an
Alien Eneny ‘Hearing Board under Section 12 of Article
16 of the Constitution of this state. Your early ad-
vice wlll be dseply appreciated.” : '

HO COMMUNICATION 15 TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS AFPROVED BY THE ATTORHEY GENERAL OR FIRST ASSISTANT
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Our investigation discloses the folloving additional
facte regarding the origin, status and character of an Allen
Eneny Hearing Board.

. Pursuant to Section 21 of Title 50 of the United States

“'the President of the United States by proclamation charged
the!Enitad States Attorney General with the duty of executing all
regilations contained in the proclamstion concerning alien enemies
vithin continental United States and 1ts possesaions. In the
execution of his responsibllity in this regard, the Attorney Gen-
éral has set up in each judieisl distriect a hearing board for
alien enemy c¢ases. There is no express constitutional or stat-
utory provision for the poard. Its purposes and function is to
hear and make recommendations to the Attornsy (General with respect
to the dispoaition of the cases of allen enemies brought before
it., Written reports and recommendations are made to the Attorney
General by the board. Final decision in each case is made by ths
Attorney General and this decision 1s enforced by the United
States Attorney. The board is merely a fact finding and advisory
aduinistrative Inatrumentality; 1t neither makas ‘noyr enforces
decisions.

The oath of office taken by members mpon the Board is
prescribed and required by the Attorney General. The appointment
is temporary and not for any time certain. It inheres in, and
existe only bvecause of, the war emergency. Ths board mests only
occasionally and its activities are sporadic.

You ask whether a member of the State Board of Education
may serve as & member of this board in view of the prohibition
contained in Section 12 of Article 16 of the Constitution of Texas.
Section 12 reads as follows:

"No member of congress, nor person holding or
exerclsing any office of profit or trust, under the
United States, or either of them, or under any
foreign pover, shall be eligible as a meitber of the
Legislature, or hold or exarciae any office of profit
or trust under thia State.”

It 18 clear that a member of the State Board of Educa-
tion holds and exercises an office of profit or trust under the
State of Texas.
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We must determine if membership upon am Allen Enemy
Hearing Board constitutes the holding or sxerclalng of an office
of profit or trust under the Unlted 3tates. We have concluded
that it does not.

_ This precise question has never been before the courts
of Texas. Our comglusion finds substantisl support, howvever, in
other Jurisdictions.

The case of NcIntosh vs. Hutchinson, 59 P, (24) 1117,
by the Supreme Court of Washington, presented the question of
vhether the acceptance by a State Senator of an appointment as
District Supervisor of the Federal Works Progress Administration
vacated his office. The constitutional provision involved read
as follovwe: X

"And if any person after his election as a mem-
ber of the legislature shall be elected to Congress
or be appointed to any other office, civil or mili-~
tary, under the Goveroment of the United States, or
any other power, his acceptance thereof shall vacate
his seat. # # « "

The appolntment of the Senator in question was made by
the State Director of the Works Progress Administration, the State
Director acting under ths authority of the Federsl Emergency Re-
lief Appropriation Act of 1935, 15 U.S.C.A., par. 728 note. The
Federal legislation under which the Director acted in making the
appointment created no district or divisional office for the ad-
niniztration of the W. P. A. The division of the state into
districts vas 2 mere matter of convenience and, as sald by the
court, "not required or mate wmandatory by the law."

The close parallsl to the matter before us is obvious.
In reaching its decision that the Senator was not appointed to -
& civil office under the Government of the United States and that
hia acceptance of employment under the W. P. A. was not the ac-
cepltance of & ¢ivil office, the court clted the case of Barney vs.
Havkins, 79 Mont. 506, 257 P. %11, 53 A.L.R. 583, and that court's
analysis of the authorities upon the guestion of what constitutes
an office, as follows:
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"after sn exhaustive examination of the author-
1ties, we hold that five elexents are indispensabls
in any position of public employment, In order to
make it a publit office of a civil mdture: (1) It
must be created by the Constitution or by the Legisla-
ture or created by a munmicipality or other body through
authority conferrs& by the Legislature; (2) it must
possess & delegation.of a portion of the sovereign power
of govermment, £& bé exercissd for the benefit of the
public; (3) the povers conferred, and the dutles to be
discharged, must be defined, directly or impliedly, by
the legislature or through legislative suthority; (&)
the duties must be performed independently and without
control of a superlor power, other than the law, unless
they de those of an inferior or subordinate office,
created or authorized by the Lesgislature, and by it
rlaced under the general control of a superior officer
or body; (5) it must have some permansncy and sontinuity,
and not be only temporary or occasional. In Additiom,
in this state an officer must take and file an officisl
oath, hold a commisaion or other written authority, and
&ive an official bond, 1f the latter be required dy
proper authority.®

Employing the mechanism of this analysis in its appliesa-
tion to the appointment of a District Supervisor of the Federal
Works Progress Administration, the Supreme Court of Washington
dsclared, first, that no office of district supervisor for the ad-
ministration of the W. P. A. had ever been c¢reated snd the super-
visor wvas|nc more than an employee under the State Director;
second, there wvas no delegation of some part of the sovereign
pover of govermment to the District Zupervisor; third, no powvers
were conferred and none could be defined; fourth, the Distriect
Supervisor had no duties to perform independently snd without the
eontrol of his superior; and fifth, there was nothing to indicate
any permanency or cantinmuity of the appeintment in question.

The Washington Supreme Court concluded that it was dbound
to hold that the Senmator was not appointed to an office because
"the great weight of authority well supports the necessity of meet-
ing all of the conditions laid dovn by the NMontana Court and & » #
it 1s not made to appear that these conditians, or any of them,
have been here mot. # # » "
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0f like holding are the cases of Biggas vs. Corley, 172
Atl. #15 (pel.); Curtin vs. State, 21% P. 1030 (Cal.) and Mulnix
vs. Elliott, 156 P. 216 (Coleo.).

Sinmilar constitutionsal prohibitions were involved in
state vs. Joseph, 78 So. 663, by the Supreme Court of Louisiana.
In this case the Clerk of Court and Ex officio Jury Conmissioner
had been appointed a member of the “"local board” created by the
set of Congress of May 18, 1917, the selective service lav of
that war. Speaking of Articlée 164 of the Loulsiana Constitutionm,
vhich contained a prohibition similar to that under review of
the Texas Constitution, the court declared:

“In the instant case it may well be conceived

that article 164 of our Constituticn vas not freméd

vith reference to the exlstence of a state of war,

vhen 1t would becoms necessary for the federal govern-

ment, in the exercise of the pover conferred and of

the obligation lmposed upcn it by the Constitution of

the United States, for the preservation of our system

of government and the protection of humanlty, to avail

itself of all the resources at 1ts command, and an

exceptlon must be read into that article and into every

article of every state Comnstitution which may be con-

strued as obatructing the éxercise of that power and

the discharge of that obligation, for the Constitution

of the United States is the parsmount law of the land, N
and 1t confers upon the Congress the power ‘'to provide ;e
for the common Jdefense;' to ‘'declare war;' to 'realse R
and support armies;' 'to provide for calling forth the
militis to execute the laws of the Union;' 'to provids ;o
for orgsnizing, aming, and disciplining the militiae NS
and for governing such part of thsm as may be employed R
in the service of the United States;' and 'to make all
Jaws which shall be necessary and proper for carrying

into execution the foregoing powers.' Const. ¥U.3. Art.

1, § 8. And, in the exercise of the povers so scnferred,

the Congress has enacted the statute known as the

'Selective, Service Lav,' wbich provides for the conscrip-

tion of citlzens of the country for military service at

home and abroad, and the conseription, it may bhe said,

of date officers and citizens for the discharge of cer-

tain functions connected therewith, as follows:

" 2% a

Whereupon the coﬁrt ansvered the folloviﬁg Question in
the negative: *
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"rhe question in this case then is should arti-
cle 164 of our Constitution be interpreted to ‘gemn
that a citizen, holding s state office, upon whom,
under the Constlitution and laws of the United States,
additional duties are imposed by the President in
aid of the raising and msintenance of an aruy for the
prosecution of & great and necessary war, forfeits his
office by reason of his acceptance of that vhich it
would be uniawful and unpatriotic for him to decline?"

This latter language and the Texas Supreme Court case
of Carpenter v, Sheppard, 135 Tex. 413, 145 2. ¥W. (24) 562, was
cited with approval by the Supreme Court of Californie in the case
of BcCoy vs. Board of Supervisors, 113 P. (2d) 569, declded June
30, 15%1. The Callfornls Court also declared:

"Not only have State and Naticmal legislative
bodles been alert to meet the need for special pro-
tective measures, but state and Federal courts have
kept pace and have evinced & firm Iintention to take
a liberal view of these emergency enasctments in order
that their protective purposes may be fulfilled without
undue impoaition of constitutional limitaetions oy
hinderance through nsrrow judicial comstruetion.”

Prior thereto, on May 29, 1941, the Supreme Court of Cal-
ifornia, in Parker vs. Riley, 113 P. 873, upheld a statute provid-
ing for the crestion of the California Commission on Interastate
Cooperaticn, against the contention that it was unconstitutional
because of the following provision of the Celifornia Constitution

*No Semator or member of Assembly shall, during
the term for which heshell have been elected, hold or
accept any office, trust, or employment under this
state; * &+ #

The statute creating the commission provided that members
of the Sensate and Assembly should constitute its membership. It
vas contended that menbershlp upon the commiasion constituted an

"office, trust, or asmployment," wherefore members of the Legisla-
ture could not lawfully serve in such cepecity. ,

In holding that memhership upen the commission vas not

the holding of an "office” or "trust," the court sald:
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"It may be noted, however, that the positions
created by the statute here attacked lack certaln
elaments usually assoclated with an ‘office! or
Ttrust.' Thus, it ia generally said that an office
or trust requires the vesting in an individusl of
a portion of the sovere povers d the state.
(Citation of suthorities} The positions here created
do not measure up to so high a standard. They in-
volve mereoly the 1nterchnnge of information, the sas-
sembling of data, and the formulation of proposal to
be placed before the lLegislature. Such tasks do not
require the exerclse of a part of the sovereign powver
of the state."”

In Gillespie vs. Barrett, 15 K. E. (2d) 513, the Supreme
Court of Illinois held that a comstitutional provision prohibiting
state legislators from receiving any Yeivil appointment™ waz net
viclated by acts creating the Gettysburg Memorial Commission, the
goldgn-Gate Coemission and the Rew York World's Fair Commission,

‘to be camposed partly of state legislators to serve without sels-

ries. The court doclared that for such an appointmant to violate
eonstitutional provisions of such nature the appoimtment must be
of a permanent nature and must lend itself to personal aggrandize-
ment with an opportunity for private galn, pecuniary or otherwise.
And the court pointed out: "The appointments are merely temporary;
the statute forblds the payment of salarles directly or indireectly,
and no poliey-making pover is delegated. The members of the com-
aisaion ars merely intrusted with the lnpervision of the minister-
ial details of a legislative enactment."”

Mho aeeldandd £ uthoritis
The application of these authoritiss to ths gquestion

yYou have propounded appertalning to Section 12 of Artiecle 16 of

the Constitution of Texas iz apparent. %Therefore we hold that this
provision of the Constitution of Texas does not prohibit a member
of the State Board of Education from serving at the same time as

a4 member of an Alien Enemy Hearing Board, constituted as we have
described.

We regard it as proper to observe that we have consider-

ed the application of Section 30 of Article 16 of the Texas Con-

stitution and are of the opinion that it does not forbid the
memberships under review. '

Horeover, in order that the complete ramifications of
this question may have dbeen explored and passed upon, we have also
considered the application of Section 33 of Artiecle 16 to the mat-
ter under review. This Section reads in part as follows:
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"The aocounting officers of this state shall
neither draw nor pay,a varrant upon the Treasury in
favor of any person, |Ior salary or compensation as
agent, officer or appointes, who holds at the same
time any other office or position of honor, trust or
profit, under this State or the United 3tates, ex-
cept ae prescribed in this Constitution. * # # "

Clearly, of course, & member of the State Poard of
gducation is an "agent, officer or sppointes” of the State of
yYexas. We have already decided that membership upon an Allen
Enemty Hearing Board is not an "office." It is our opinion, more-
over, that it does not constitute a "position" as that term was
i{ntended by the framers of the Constitution.

The case of Johnston v. Chambers, 98 8. E. 263, by the
supreme Court of Georgia, arcss under the Selective Draft Act of
the ¥orld War. The Police Commissioner of the ity of Atlanta
vas appointed to ths Board of Exemption, constituted in all essen-
tials 88 the Aldén Enemy Hearing Board ve are considering. It was
contended that the Coumissioner became thereby disqualified from
holding the office of coammissioner under the charter of the City
of Atlanta providing as follows:

“It shall be unlaviful for any person holding
an office or position of trust, or emolument, or
regular eamployment, under appointment by the President
of the United States, or any department of the federal
government, * # % to ocoupy or hold the position of
mayor, alderman, or counciluwan of the city of Atlanta,
or membership on any executive hoard of sald city, or
any other office or position of trust, honor, or

emolument, or regular employment in or under said olty
government, * # & " (Underscoring ours)

. It is obeerved that the terms "office or position” were
present. The court held that the Commissioner was not disquali-
fied, saying in part:

" # 3 « The dutles which those thus called upon
vere expected to fulfill vere of a patriotic nature,
from which a citizen could not escape without evading
his patriotic duty to aid in a temporary emergency
hia country and his government, in selecting and or-
ganigzing an army fit for the high und imperious duty
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sonfranting it, The dutles vhioch these boards
vere called upon to perform were of the most ex-
alted charactar, but they were az tranasitory and
ephemeral as they were exalted;; and it was the
duty of any oitizen called to membership upon one
of these boards vhether a private cltizen or the
holder of any office, to lay aside all other duties
for the hour and respond to the eall. The court
below properly denied the appleation.™

¥hile we think it 1s manifest that the temm “office"
and "pesition® are not synonymous and vere not intended to convey
the [same meaning and ccontein the same prohibition, we are of the
opinion that the difference betveen the signification of the
terms must necessarily be one of degree; that they were used in
a relative sense. Just as apn appointment must have a certaln
dignity to constitute an office, Just so must sn appointment pos-
sess certaln essential elements to constitute a position. See
also Reading v. Maxwell, 52 P. (24) 1155 {(Arix.).

The termn "position” implies, am others, stability,
compensation, duration. The absencs, or relative absence, of these
sssentlals, appertaining to membership upon an Alisn Enemy Hearing
Board,1s manifest from our reviev of its erigin, status and
character. Particularly controlling are these facts: membership
uwpon the Board is entirely temporary; its members are engaged in
the doing of an emergency service for the Govermmeont in time of
var; the services performed are essentially desultory, sporadic,
occasionals no compensation is paid and there is apr absence of
permanency and continuity in the Board itself.

Yours vory. truly
ATTORNEY GENERAL OF TEXAS
. , .

Y T
akley~./

Asslistant
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