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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

‘S GERALD G+ MANN
ATTORNKY GENERAL

Honoreable Homer Garrison, Jr., Director
Department of Public Safety

Camp Mabry

Austin, Texas

Dear Sir: Opinion No. 0-4319
Re: VWould a truck\driyver be al-
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The article cited by you {Art. 48L4, Penal Code)
contains the exoceptions to the statute forbidding the unlaw-
ful bearing of certain arms., Artiocle 483, Penal Code, is

i " COMMUNICATION 15 TO BE CONSTRUED AS A DEPARTMENTAL OFINION UNLESS AFPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT ™

e

-

-



a61
Honorable Homer Garrison, Jr., Director, Page 2

the prohibitory provision, and reads as follows:

"Whoever sheall carry om or about his person,
saddle, or in his saddle bags any pistol, dirk,
dagger, slung-shot, sword cane, spear or knuockles
made of any metal or any hard substance, bowle
knife, or any other knife manufactured or sold
for the purposes of offerse or defense, shal l be
punished by rine not less than $100,.00 nor more
than $500,.00 or by confinement in Jail for aot
less then one month nor more than one year. Aots
1887, p. 6; Acts 1905, p. 56; Aots 1918, p. 194."

While Artiele k84, contains the following language:

"The preceding article shall not apply to a
person in actual service as a militiaman, nor to
any peace offlcer in the actual dlscharge of his
official duty, nor to the carrying of arms on one's
own premises or placse of business, nhor to persons
traveling, nor to any deputy ocomstable, or special
polloemen who receives a compensation of forty dol-
lars or more per month for his services as such
officer, and who s appointed in conformity with
the statutes authorizing such appointment; nor to
the Game, Fish and Oyster Commissioner, nor to any
deputy, when in the actual discharge of his duties
as such, nor to any Game werden, or local deputy
Game, Tish and Oyster Commissioner when in the aoc-
tual discharge of his duties in the county of his
residenoe, nor shall it apply to any game warden
or deputy Geme, Fish end Oyster Commisaioner who
actually receives from the State fees or compensa-
tion for his services. Aots 1871, p. 25, Acts 1918,
P. 194." (Emphesis ours).

The solution of your question, of course, depends
upon the interprstation to be given the words of the latter
statute as underscored by us above. Is & person driving a
truek, transporting property on regular routes or special
trips through several counties a "traveler"? If so, he is
not ameneble to the punishment prescribed by Article 483,
supra, regardless of the fact thet he carries a pistol; 1ir
he is not a "traveler™, he is amenable and may be convicted
and punished as & law violator.
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¥/e take occaslon here to allude to earnest sug-
gestions made on at least two oocasions by the Court of
Criminal 4Appeals of Texas, that the Leglislature should
either repeal the exemptlion, or define what i1s meant by
a traveler. See Bain v, State (1898), 38 Tex. Cr. R. 635
sy ©. V. 518; Hancock v. State {1927), 106 Tex. Cr. R. 66&,
294 S. ". 218. In the latter case, Judge Lattimore wrote
the following:

"Our Legislature seys, in article 484, P. C,.
1925, that 'e person traveling', who cerries a
ristol, is not punishable therefor; but fails to
define or say who is & person traveling, and the
courts through all these years have traveled de-
vious routes, going from one set of facts to
another different, and on to another, trying in
each to find some resting place upon which might
be planted judlolal asnnouncement as to who is &
traveler, butl alas, have found it not. The an-
clent with his oxcart, the Mexlcan with his durro,
the ploneer with his rosdless route, the modern
highway, the automobile with its dlstance anni-
hllating speed, the increase of population, the
Joy ride extending itself 1n a few hours over
several counties, the man really convoying valu-
ables, and the happy~go-lucky nomed, who spends
but & night in each tourist park, end wanders
on and on forever, all these ald in graying the
hair of a conscientious court trying to say who
may or may not avail himself of the exemption
of being & person traveling, which, by the way,
the leglislature ought to repeal or define.”

Ve bhave read many cases in our effort to assist
you in determining whether a trusk-driver, under the oiroum-
stances gilven, would oome within the exemption. The deci-
sions are not harmonious, the earlier cases tending to the
direction of greater latltude of construotion than those of
later years. The distence covered 1s not alone the deter-
mining factor; the mode of travel and the time required for
the journey are elements which have to be considered. Pre-
cedents established in the days of horse-drawn vehicles are
not aprlicable in this age of sixty-mile per hour automobliles.
Kemp v. “tate, 116 Tex. Cr. R. 90, 31 S, W. (24) 652; Grant
v. State, 112 Tex. Cr. R. 20, 13 S. W, (24) 889; Smith v.
State, 42 Tex. 464; Hunt v. State, 52 Tex, Cr. R. 477, 107
S. W. 842,
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Despite the confliets noted, we have found some
cases which may properly be termed as being analogous to
the question you present,

In Willlems v. State, 44 Tex. Cr. R. 494, 72 2. V.
380, it was held that a railroad train porter on a regular
run of some 150 miles each day was a traveler and therefore
exenpted from criminal liability for carrying a pistol. The
decision also esserts that such porter, when on board the
"train, was at his place of business, and wes exempt from
prosecution for that reason also.

In Barker v. Satterfield (Tex. Civ. App.) 111 S8, W,
k37, a train auditor was arrested for carrying a pistol while
meking a trip aes train auditor on a pessenger train, between
two points some 300 milems apart. He was srrested while on
the train, and dbrought sult ageinst the arresting officer for
damages, alleging that the arrest wes wrongful, that he was
entitled to carry the pistol because he was a traveler and

o was then engaged in his business. The Court sustained the
i ~ audltor's gontention.

In the oase of Hickman v, State, 71 Tex. Cr. R.
483, 160 S, 7, 382, a merchant defended a charge of carrying
v a pistol upon the ground that he was a traveler, but the
- Court disallowed the pretense, the record diseclosing that
p appellant was going out to see his customers who lived
o . "within trading distances” of his home town. Since this
4 was true the Court said this would not constitute him a
' traveler within the meaning of the Cods,

‘ A driver of a service car, employed to taeke other
parties from Texarkana to Linden, Texas, who were told by
- the persons to whom they telked in Linden to go to Atlanta,
p " Texas, Lo see still others, and prooseded to then teke the

‘ '~ sald parties to Atlanta wes arrested in the latter city when
found with a pistol pushed between the seat of the car and
the cushion. It is 29 miles from Texarkana to Atlanta and
16 miles further to Linden. Upon appeal the Court of Crim-~
inal Apvsals refused to hold thet the driver of the service
cay was a "traveler" as a matter of law. GSee Paulk v, State,
97 Tex. Or. R. 415, 261 S, %W. 779. From the opinion we
quote the following: :

" . . It is contended by appellant that
the facts show he was a traveler. The lLegisla-
ture has never seen proper to define a 'traveler',
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and 1t therefore becomes neceasarily a question
of fact to be determined where the issue arises
by the judge or jury trying it. In the present
cage no Jury was demanded, but the matter was
submitted to the district Judge. He heard the
evidence and saw the witnesses, and his finding
reflects the fact that he did not accept as true
appellant's oleim that he was a traveler. We
think it would be going too far to hold as a mat-
ter of law that he was."

In the ocase of Armstrong v. State, 98 Tex. Cr. R.
335, 265 S, W, 701, the eppellant was shown to be in the
business of heuling cotton pickers from one place of employ-
ment to another, but the Court seid whether he was a8 traveler
was a question of faet, &nd refused to disturb the finding
of the inferior court.

You are aertainly correct in your statement that
*practically every cease would have to be determined upoa
the facts as they exist". Ve oan conceive of cases of the
character mentioned by you where the distance covered, the
mode of travel used, and the time required would be such
as to warrant the conclusion that a defendant would be en-
titled to the exemptlon as a traveler. On the other hanad,
where a person drives his truock short distences, and returns
to his home daily, we 4o not think the Courts wounld sanetion
the claim to exemption. So far as we have been able to find,
the Court of Criminal Appesls has not lald down an unvarying
rule to fit every instance. Surely, the Legislature has not
heeded the Court's plea for amendment defining the term
*{raveler®™, nor repealed the exemption.
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We regret our inability to give you & better eri-
terion to guide you in determination of the question with
which you and other peace officers, prosecutors and judges
generally must constantly be coafronted.

Yours very truly
ATTORN GENERAL OF TEXAS

i L Ani2 0,

Benjamin Woodall
Assistant
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