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PArtisle TOR2 of the Revigd vil Statutes
wrovides that each Tax Abgsesdd 21l asks a state-

pach year shovin \ -
the total amoug 8 2 s3gh eounty aubjsect
to taxation. - : daqg that the Con-
miasioners? : \

ese t, at any tins afier
shod with the atate-
228t by the As p2t for tho purpose of
calc atiyz the soun Article 2343 provides
pe menfers of the comaissisaers! eourt,

the Cantrol i

\ transaotion of any cuainsss, axcept
2\a oounty tax. 7The .upreme Court
215 3. W, 439 has hald that

nit shﬁ o -5wins inquiriea:

%1Can a county commiasiocaer who {s sick be
counted as preseat even thotugh he 1s uaable to
como?fo the Court House, provided he aigas the or-
dars

"1If your snsver to the first questica is in
the affirmative, then kindly sdviss as to vhether

¥
3 .
E HE COMMUNICATION 15 70 BE CONSTRUED AS A DEFARTMENTAL OPINIOK UNLESS APRRAVIT AY THE ATTARMLEY moaime-. —— —o—o= 000
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or not it makes any differsnce if the 1ll ccziis~
sionsr is hospitalized outaide the County.!®

"11f an 111 commissicner vho is unabls to ate
tend a session of the court cannot be counted as
constructively preseant and since only the Distriot
Court can determine the question of & vaocanoy, hov
oan the coxmissioners’! eourt transact business vhero
the statute providas for all members of the court
to be present??

“11s the issuance of time warrants for the pay-
ment of lLuzprovemeats or the purchase of machinery
vharsin the tias wvarrants contain the provision
"+ o« o« o+ a0d that to create zaid fund, a tax is hore-
by levied to pay the intsrest on eaid varrants and
to provide the necsssary sinking funda, and to pay
the prinoipal thereof at maturity” such a levy of
2 tax as requires the preaence of the entire Come
mizsionerst Court?t"

In Texas Jurisprudence, Volums 11, page 559, it 13
stated:

"In order that vslid acticn may be taken by
county coxmissionsrs, they must first be organired
as a court. Any thres members cof the commisaioners!
court, including the county Jjudgs, constitute a
quorun for the transac¢tion of any business except
that of levying & county t&x, . s+ "

. Artiele 23%3, Veranon's Annotated Civil Statutes reads:

*Any thrce menbers of said court, including the
county judge, ahall oonstitute & quorua for the
transaction of any business except that of levying
a county tax."

It was held in the case of Drocks v, State, 41 5, W.
(24) 714 that the comissicnsrs' court ¢ould levy taxass caly at
a regular tera vith all mendars presant,

It was held by the Supreme Court of Texas in the case
of Free v, Scarborough, 8 3. W. 4501



flonorable Frank R. Murray, page 3

"Article 1515 gave the pover to levy taxes
for county purposes, and Article 1517 (nov Article
2354, supra) imposed limitationa as to the mode of
imposing taxes as follovst

"I1Ro county tax shall bs lsvied oxcept at a
reguiar tern ¢f the court, and vhen all the members
of sald court are present.’

“Unquestionably, the Legislature had the pover
to make this rule. The limitation admits of no
construction. The meaning is clear; courts cannst
alter or dispense vith {t.” (Pareathetlcal inser-
tion ours)

In viev of the foregoing z2uthorities it is our opinion
that the commissioners' court cannot make & valid county tax levy
vhen ocne of the commissionsrs i3 absent due to 1llness. %e be-
lieve the word "present” as uszed in ths statute should be given

_1ts usual mesning and to require actual presencs at s regular
‘mgeting of the court held at the courthouse. (Article 2333, R.S5.)

With respect to your question as to hov the coemmission-~
ers! court can act under such circumstances, we regret that thsre
is in our opinion no way in vhich the court can act so as to levy
2 legal tax except upon & full compliance with Article 235%, supra,

We belisve that the levying of a tax for the purposs
of paying interest and providing a sinking fund to retire var-
rants issusd for the purchase of machinery and for the payment
of improvements comes vithin the purviev of Article 2354, supra,
requiring the affirmative action of the court vhen all members of
the court are present.
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