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Honorable Artie “tephens
County Attorney

Hopkins County

Sulphur Springs, Texas

Pear Sir: Opinlon Ro. 0-4340 _
Re: Liability arising hwnder teeoh-
of schobi-b Ry fire.

Ve have reoceived yoﬁr stter of recent dnt:‘lhiah
we quote in part as followss -

"We would appreciste ¢ : one rolhtivo tﬁ ,
the validity end prop ot or‘f-yiu; schocllteauhs

"4 negro sch O { County, with white
trusteea, employe O eI c teech & term
of school fo th 8l year™\1941»1942, and on
the date ¢ B gin, or the day

ohildren ﬁewe t be'tau ht,\was completely doﬁj
stroyed dy five. \Zinece Ahap date such dbuilding

has been ré d, ey /efforts to replage. same

bng&ﬁ??\ktrerts o stoury snother building within
oy 40 \negy ut

inge the date of t&- burning of the building, the

gtedphers hdve ‘heen otherwise unemployed and stood
NMn readines to\teach in aceordence with their

bq:; witﬁ the trustees, and properly approved

e eo perintendent. The gc¢hoecl has not

been\ggrm ne 1y olosed for such purpose, or adan-
doned by thé officials thereaf.

Ve assume that the contracts ot emplo ent were
valid and enforoesble contraots end thet the only question
in which you are interested is the effect of the burning of
the bullding upon the rights and 1iebilities of the parties.

" NO COMKURICATION I5 TO BE CONSTRUED A% A DEPARTMENTAL OPINION UNLESS AFPROVED BY THI‘A‘I'I‘OIN!Y GENERAL OR FIRSY ASSISTANT
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We also assume that there were no provisions in the sontraocts
relating to oontingencies like the one under considerstion.

The general rule is that the destruotion of a school
building by fire does not effest or alter the rights of the
2@;:2;rs arising under the contract. 6 A.L.R. 74k} 24 R.C.L.

1 0. '

In the ocase of Clune v, Sohool Distriot No. 3, Sup.
Gt. Wise., 166 N, W, 11, plaintiff waz employed to teach for
a period of nine monthas, After the sontraot was made but
before the commencement of the school term, the sehcolhouse
was totally destroyed by fire. Plaintiff drought suit for
the nins months' salary. In holding that. the plains$iff was
entitled to recover, the ocourt made the following statement:

"It 43 insisted that appellant was dlischarged
from performing ite contraot with respondent, even
if a valid contraot were msde, on account of the -
destruotion of the schecolhouse by rire. There wes
no stipulation in the sontrast to that effeat, and
no proviesion for desdustion on account of destrusc-
tion of the sochoolhouse by fire or otherwise.

"Under such oircumstences no deduction could
be made without the oonsent of the respendent.
Sehool Direators v. Crews, 23 Ill. App. )67; Smith
v. School Dist., 69 Mich. 589, 37 N. W. 567; Cashen
v. School Dist,, 50 V&, 30; Charleston School Town-
ship v. Hay, 74 Ind. 127; Libby v. Douglas, 17§
Mass. 128, 55 N. E. 808; Dewey v. Union School Dist,,
43 Mioh. 4LBO, § W, W. 646, 38 Am. Hep. 206,

"It is also contended that the appellant was
d¢ischarged from performing its eontraot with ro-
spondent on account of the sction of the special
school meeting in voting to suepend the schoal.
The respond ent was an employe of the appallaan,
and the relations betwsen appellent and reaponient
wers ocontractusl. The appellant therefore sould
not abrogete the contract or modify it without the
consent of the respondent. Board of Bdueation v.
State ex vsl. R'.d’ 100 Wia, Ass. 76 Re wo’ﬁl‘ _G"
Jones v. United States, 96 U. 8, 29, 24 L. F&. 6444
MoKay v. Barnett, 21 Utah, 239, 60 Psc. 1100, 50
L. R. A. 371." : . ’
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The Supreme Court of Illincia in the oase of Phelps
¥. School Dist. Ko, 109, 134 N, F, 312, held the following:

"The general rule estaeblished by «ll the deci-
sions 18 that, where performance of the contrect
i rendered impossible by act of God or the publie
eneny, the district is relieved from liadility, dut
where the school ias ¢losel on account of a eonta-~
gious diseese, or destruction of the school build-
ing by fire, and the teacher is ready and willing
to continue his duties under the contreot, no de-
duetion can be made from his salary for the time
the 8011001 is OIOSMt « o o7

The Court of Appeals of Loulisiana in the case of
Hughes v, Grant Perish School Board, 145 So. 794, in holding
that a school distriot ocould not avoid paying & teacher a
salary by discharging ber after destruotion of the schoeol
bullding by fire, made the followling declerationt

*It has been repoatedlg held that fire ig
not & fortulitous event, aa 1t arises almoat in-
variably fron some act of man., Lehemn, Stern &
Co., Ltd, v, Morgan's la, & Tex, R. & S. S. Ceo.,
115 La., 1, 38 So. 873, 70 L. R. A. 562, 112 am.
£t. Rep. 259, 5 Ann, Ces, 818; Dejean v, La. Vest-
ern Ry. Co., 167 la, 11}, 118 So, 822; Noel PBros.
;. Texus & Pas. Ry. Co., 16 La, App. 622, 133 So.
30,

"It is also the rule that the dsfenase of for-
tuitous event will not avall where the performerce
of the contreaot is not mades impossible, but merely
inoconvenient, 4irficult, or undesirable. Dallas
Cooperage & Woodenware Co. v. Creston Hoop Co.,
161 La, 1077, 109 So. 844} Eugster & Co. v. Joseph
West & 000’ 35 Le. Ann, 119, "‘8 Am, Rep. 232;
Dewsy v. Alpenas School Tist., 43 Mioh, 480, 5
N, W, 646, 38 am. Rep, 206,

"In other states it has been held thet a
sohool bosrd ocannot avoid paying the salary of
a tescher because of the destruction of the school
building by fire, Clune v, Buchanen Sohool Dist.
No., 3, 166 vis. 452, 166 W, W. 11, 6 A. L. R. 736,




638

Bonorsble Artle Stephens, Page 4

and note page 742; or becauss the schcols are
closed on acoount of the prevalence of contagious
dineases, Dewey v, Alpens Zghool Dist., 43 Mioh.
K80, 5 N, W. 646, 38 Am. Rep. 206; Lidbby v. In-
habitants of Douglas, 175 Mass. 128, 55 N. E. 808;
Phelps v. Tchool District Ko, 109, 302 Ill. 193,
134 N. E. 312, 21 A. L. R. 737; Board of XEducation
of City of Yugo v. Couch, 63 0kl, 65, 162 P, 485,
é6 A, L. R. 740, snd potes.™

As far as we oan determine, the oourts of Texas
have never passed upon the preoclse point involved. Ve bave
carefully examined the case of Randolph v, Sanders, 54 =, W,
621. In thet cese the plaintifr was employed for the scholas-~
tic year beginning September 19, 1892, to teach in the publie
sohools of the city of Laredo. In January, February, and
March of 1899 there existed in Leredo en epidemic of smallpox
during which pericd the sechools were glosed and the relator
performed no services. The relator was lssued & warrant for
this period orf time bdut the respondent refused to pay it,
and relator instituted mandemus proseedinga. The Court held
that the selery was due and gragted the writ. There was
language in the opinicn to the effect that i1f the elosing
of the sechools had been intended as permanent, plaintifs
might not be entitled to compensation. BPut as this language
was not nesessery ror the &ecision rendered, it is pothing
more than dictum, and in view of the more recent cuses in
other jurisdioctions, we do not think that it would be fol-
lowed today.

You atate that the tesachars hsve stood in resdiness
to tesch in aacordance with their eontracts. It is, therefore,
our opinion that the school distriet ls lisble to the teachers
for the salaries specified in their contraots.

Very truly yours
ATTORNEY GENERAL OF TEXIAS

w Pl M- Ak

George W. Sparkas
Assistant

APPROVED

OPINION
COMMITTEE

BY,

CHALRMAN



