OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C, MANN

ATTORNEY GENERAL

Honoraebles J. Watt Page
The Adjutant Genersl A

Ao ded o .o
AUB VLM, JlViHB

Dear 8iri

opinion of thia dcpnrtn»;t pon ‘~'ontion'uhothor

a State Representative ney -0f the
United States and at tho 0ax is atato
offioce.

Artio . Gonatitution.
provides that a p of£ice under the
United States sh ;iblo to de a member of
the Logialut r to hold any othor

, AL si{es the general rulo of
inoempatiby; ty of State and Federal
that a Bbets Representative who agoepts
ifies Tor dn oTflce of profit and trust under
i1ted Bfate 1pao faoto vadatea his Btnto ofrice.

& ‘goneral rule thers has deen aatablluhcd,
by forqe preas gonstitutional provisions inserted

\ Article 16, Beoctions 33 and 4D, the
sxoeption\thet a persen oooupyins any of the railawing
named statuses may at the ssme time hold & state Sffice:
officer of the National Guard, the National Guard Ressrve,
and the Offioceras Reserve Corps of the United States, en-
1isted men of the National Guard, the Hational Guard Re-
serve, and the organized ressrvées of the Unlted States,
retired officers of the Unlted States Army, Hhvy, und
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Marine Corps, retired warrant officers and retired enlisted
men of the United States Army, Navy and Marin Corps.

As these oonstitutional emendments have been ocon~
strued by our Supreme Court, a person holding e State of-
fioe and at the same time occupying one of the statuses
mentioned above retains such status while in the aotive
military service of the United States under an order of
induotion operating upon him as a member of one of the
classes named in the provisos to Article 16, Sections 33
and 40, and they therefore may retain a State offioce and
colleot the compensation ettaching thereto. Carpenter
v. Sheppard, 145 S, W, (24) 562; Spears v. Sheppard,

150 3, W. (24) 769. {(¥hile both of these dscisions oon-
cerned officers of the National Guard induoted as such
into the active military service of the United States,
the reasoning applies with equal foree to each of the
other categories listed in the amendments to Article ‘16,
Sections 33 and 4O, of the Constitution.)

If a State Representative is not a member of
eny of the classes named, but enters the United States
Army, his situation will be as follows:

If he ie commissioned as an officer in the Army
of the United States he will upon asceptance of that of-
fice under the United States ipso faoto vacates his Etate
office, by foroe of the provisions of Artiole 16, Seotion
12, of the Constitutiocnm. '

Ir he enters the Army of the United States, but
is not made an officer in that Army, he will not vacate
his State office but during the time he serves in the Army
he will not be entitled to feoceive from the Stats of Texas
pay for services rendered es a member of the Leglslature,
by foree of that portion of Artiole 16, Section 33, of the
Constitution, whioh prohibits the acoounting offisers of
this State from drawing or paying warrants upon the State
Treasury for salary or oompensation to & Btate offlcer who
holds et the same %time a "position of honor, trust, or
profit™ under the Federal government.

APFROVED FEB 5, 1942 Yours very truly
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