OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Clyde L. Kennally
County Attorney

¥ort tend County

Hiohmond, Texas

Dear 8iri Opinion No, Q<43
Re: Tee of # r‘orlrr or_nin deputy
nndor the fad statdd and ane

matter,
Your letter of reocey ¢ dgquesting thevopinian
of this department on the maex ted thoreln reads as

follows:

whioh follow
will be ainoera
"Where 't X : (s dspartment stands
ready and 1 d 7+ Db siay in any pessible

apd law onrorotmant faoil-

5 he SHerisft's ﬁcpartmént in a
: a State Patr makes the aryrest
Y Sheriffts department have
> do. wlth the case up to the time

aavinqss to assist in any f:saiolo

fy in the event the fine not
paid, ithe-defendant will be tumed over to the
local offiesrs, to bte kept in custody until sush
fine is paid or sufficient time 1s spent in the
County Jjall to care lor the fine,

"Under cur statutes, a County hes no right
to acqQuirs lend, right-of=-way or easement in
land by nminent Domain where the land is used
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for cemetery purposes, Fort EBend County has
been acquiring right-of-way for the State on
State Highway No. 288, The desired right-
of-way will run aoross cne end of a cemetery,
All interested partics andé¢ relstives of the
known dead are willin: for the County to ac-
quire the right-of-way out there are & number
of unknown dead in the stirip of land involved,
Your opinion will be appreciated as to the
proper method of removing these graves and
handling this situation so that the County
will not be liable in any possible future
dapage sult as a result of the removal of the -
graves. Could the County make the removals
for highway purposes through permission of
the County Court under Art, 928b, Revised
Civil Statutess .

*The County proposes to have a cemetery
asgoclation organisged anf 1s sassured of the
cooperation of any and all known interssted
parties. The removals, if made, will be nmade
by coumpetent parties and every effort will
be made by the County to put the cemstery in
muoh better condition than i1t is in at the
prasent time,"

“ith reference to your rirst gquestion concerning
the amount of fees, if any, which & sheriff or his deputy is
entitled to, in misdemeancr ceses filed in the justice sourt,
where the sheriff or his deputles have nothing to do whatsoe
ever with the case, this matter has been Getermined by this
department on numerous ocoasions, This department has re-
Peatedly ruled that & constable or other pesace officer is not
entitlsd to charge, colleet or accept fees unless he actually
performs the services set out in tha statutes, If the con-
stable or sheriff or their deputies 40 not make the arrest,
or the commitment or the release, they certalnly cannot char. s,
collect or accept a fee for doing so.

Therefore, 1t 1s our opinion where a sheriff or
his deputies, or any other peace officer performs no serviece
or services in connection with a misdemeanor case filed in

the justice ocourt, such officer is not entitled to any fee,

In support of our conclusion stated avove, we refer
you to our opinions No. 0«-$01, No. 0-1180, No. 0-963, 0-359,
0-106, 0~693 {(Conference Opininn No. 3058) and 0-~768, ocopies
of which are eaclosed for your sgnvenience,
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#e now ecnsider your aecond proposition, As state-
ed in your letter, under cur statuteg, a sounty has no right
to acgulire land, right-of~way or oasement in land by eminent
domain where the land is used for ocemetery purposes,

Article 3264a, Vernon's Annotated Civil Statutes,
provides in part:

"the right of Eminent Pomain 1s hereby con-
ferred upon oountiss of the State of Texas for
the purpcse of oondemning and acquiring land,
right-of-way or eassment in land, private or pube-
lie, except property used for cemetary purposes,
vwhere sald land, right of way or easement is
necsssary in the osonstruotion of jails, courte
houses, bosplitals, delinquent end dependent
sohools, poor farms, libvraries or for other pub-
1lio purposes, where such purpose is now or may
hereafter be authorized by the Constitution or
Statutes of this State.

In this connection it is to be noted that Artiocles
6729, 6674n, and other statutes regarding the right of eminent
comain by the ocounties or the State for materials, right-of-
way, ete,, with reforence to the construction of highways and
publie reads, do not authorize the condemning and acquiring
l;nd used for cgemetery purposes, for the purposeos above in-
dicated, .

It is stated in Texas Jurisprudence, Vol, 16, p. 666

*"In accoordange with the prineiples . , .
governing the condemnation of property already
appropriated to an existing public use, the
legislature has recogniczed oertain uses as oon-
+rolling, and has in effect exempted lands de~
voted to them from oondemnation for any othsr
purpose, Ve have already seen that the use of
land for cemstery purposes is a publlio use,

This faet, together with the universal sentiment
that the ashes of the cdead should not be disturbde

; which they are buried
:goﬁg g%%tbgh:x;g%%dlgo t&e vie!%aitudes of
business arffairs, has freguently induced the
legislature, when delegating the power of eminent
domain, 1o make express provision that it shall
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not be exercised in respect of land that ls

in use for cemetery purposes., Thus the stat-
utes oconferring the right ol condemnation

upon {rajnags édistriots, oll and gans companies,
water ilmprovement distriots,eto., as has been
pointed out, expressly except cemestaries from
operavion of the power. On the other hand,
however, numerous grants coataln no such pro-
visions snd some even sauthorize the taking of
cexstery property upon a showing of necessity."

It {s stated in Texas Jurlaprudence, Vol, 9, p. 33

“A ocemetery is & percel of land whiech is
devoted to the burial or interment of the
bodles of the c¢ead; and the term 'oemetery!
includes rmot osly lots for the sepulture of
bodles, but alse avenues, walks and grounda
for ahrubbery and oraemental purposea, The
place woe3 not chanze oharacter becsuse fur-
ther interments in 1t beocoms imposaible; it
¢sas38 10 be a ocsmetery only when the sepule-
tursed bodles have been exhumed and removed,”

The Suprsme Court of Yexas in the oase of (ukland
Cemetary Coxpany v. Poeoples Cemetery issoclation, 57 8., W. 27,
anong other thinga, held that where the lsnd has been lailad
out into lots ané a plat has bsen made and recorded in the
office of county clerk, the land is irrevocably dedicated %o
the use as a place of burlal, The legal title remaina in the
sorporation only for the purpose of oconveying the lotas to
thosé who desire to use themr for the purposes of burying the
dead; no power 1s given by the statutes %o the corporation to
convey the property for any other purpose., You state in your
letter that the county proposes t0 have a cemetery asscdla-
tion organized but do not stats whethear or not thie assoola-
tion 4s to be incorporated, However, we think, if the aaso-
ciation is unincorporated, it would have no more power than
en incorporated assooiation, and that swsh assoolation would
bave no power to gonvsy the property for any other purpose
than for the purposs of burying the ceaé, However, such por-
tion of the cemstery when the sepultured hotles have bsen
exhumed ané removsd would cease to ve a part of the cemetery,
and by virtue of articie 9&8b, Vernun's Annotated Civil Stat-
utes, which providies as followa;

“The remains of a deoceased person interred
in & plot in a cemetery may be removed thersfrom
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with the consent of the cemetery association
ané the .ritten conzent of the surviving wire
or husband, or if there is no surviving husband
or wife,(then of the children, or if there is
no surviving hustand or wife)nor childrem, then
of the parsnis of the deaeased, or should there
be no surviving husband or wife or childrep

or parent, vhen of the brothers and/or asiasters
of the ﬁacoased. If the ecnsent of any sush
person or of the association oannot dbe obtained,
pormission by the County Court of the county
vwhére the cemetery 1ls situated shall be guffi-
cient, Notice of application to the Court for
suoch permission must be ziven, at least ten
{10) cays prior thsreto, personally, or at
least fifteen (15) cays prior thereto if by
mail, to the cemstery asscgolation, and to the
persons not consenting, and to every other per-
son or assooiation on whom service of notioe
nRy be required by the Court, This provision
ghall not apply %o or prohibit the removal of
any remajns from one plot to another in the
same cemetery; nsither shall thils provision
apply to the disinterment of remains upon erder
of Court or cozunn:-'

the remains of . deceaged persons interred In the cemetery
mAy bs removed therefraom, when the provisions of said state
ute are complied with,

It 48 our opinion that whsn the remmins of the de-
geased persons interred in that portion of the oemetery have
.. been removed in caupliance with Artlele 928b, supra, such
portion of the cemetery ceases to be a cemetery and that
portion of the zame can lszally be used tor:h&sh&nar-way'or
othsr purposes in oonneotion therewith.

— Yours very truly
ATTORNEY GEXLRAL OF TIXAS
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