TR  ATTORNEY GENERAL
OF MTEXAS
3 Gerald C. Nann AUSTIN 11, TEXAS

ATTORNKY OENKRAL

Honorable Qeo. H. Sheppard
Comptroller of Publie Accounts
Austin, Texas

Dear 8ir: opinion No. 0-4365
Ret Construction of allocations &
and appropristions out of the
014 Age Assistance Fund

Your letter of June 1lth requesting our opinion on
two Questions relating to the 0ld Age Assistance Pund reads
es follows:

"OLD AGE ASSISTANCE FUND EXPENDITURES

"Senzte Bill 490 (Article 7033a), Porty-seventh Legis-
lature, amending Section 2, Article XX, House Blll 8 of
the Reguler Session of the Forty-seventh Legislature
commonly imown as the Omnibue Tex Bill, haes to do with
the gllocation of the revenues derived from certain occupa-
. tion and gross receipts taxes, and reference is particularly
made to the following portion of Senate Bill No. 490

"t(§) After the above allocations and payments have
been made from such Clearance Fund, there shall de paid
therefron into the 0ld-Age Assistance Fund on the first
of each month, such su, which, taken with other sums paild
into such 0ld-Age Assistance Fund by virtue of other laws
atill in force, will equal g total of One Million Seven
Hfundred Pifty Thousand ($1,750,000.00) Dollars, and such
sum is heredy approprizted for the use provided by law
for such 0ld-Age Assistance Fund. Should such payments into
the Old-Age fesistance Fund by virtue of other laws exceed
One Killion 3even Hundred Fifty Thousand ($1,750,000.00)
Dollars, in any one month, then not more than One Million
Seven Nundred Fifty Thousand (41,750,000.00) Dollarz of
such shall be expended for old-age sssistance in such
month and the remainder in excesz thereof shal).be with-
held until the succeeding month or months and be taken
into ennsideration in allocating funds from the Clearance
Fund to the 0ld-Age Assistance Fund, and the amount paid
in from the Clearance Fund into the Old-Age Assistance
Fund shzall be reduced secordingly to the end that a sta-
tionary sum of One Milllion Seven Hundred Fifty Thousand

$1,750,000.00) Dollara per month be avalladle from State
for old-age assistance; . . ' '
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"In earrying out the provision geferred to above
it has been the practice of this department to make a
transfer on the first day of each month from the CGmnibus
Clearance Fund to the Old-Age Assistance Fund of an
amount which, when added to the cagh balance then in the
Ol4-Age Assistance Fund together with recelpts to the fund
by virtue of other laws will equal $1,750,000.00. In other
words, on the first day of each succeeding month the bdbalance
is reised back to the $1,750,000.00.

“The balance in the 0ld-Age Administmtion Fund, which
fund is considered & part of the Old-Age issistance Fund,
slthough eerried in a separate 2ccount, 1¢ also considered
‘in arriving at the amount to be gransferred when dbringing
the balance in the 0ld-Age Assistaence Pund up to the
$1,750,000.00. This 0ld-Age sdministration fccount is
maintained by tra sferring sums from the Old-Age éAssistance
Fund in amcunts as and when requested by the Pudblic Welfare
Department. The law does not preseribe this separste ac-
count, but the fact that the legislature appropristes out
of the 0Old-Age Assistance Fund certaln amounts for adminis-
tretion and the law further limits the adninistrative cost
to 3% of assistance paid makes it necessary to separate
the accounts in order to cantrol the expenditures.

"During each month there are & number of warrants
cancelled, ceusing 2 credit to the fund account and theredby
relsing the balance. Practically all of the cancellations
are of warrants which were issued in some previous month
and against that previcus month's allotment of momey. The
moet common reason for these cancellations is that the
pensioner dies before receiving his warrant. The warrants
are returned, cancelled and credited back to the fund in
some sudbsequent month, causing that month's total credits
to exceed the ‘stationsry sum' of $1,750,000.00

"Until recently the total warrants issued sgainst
these funde in a single month have not amounted to the
$1,759,000.00, thereby leaving & balance as great es or
greater than the smount of cancellations to be taken into
coneideration in allocating the funds for the following
gogt!ao when bringing the balance up to the required $1,750,

o - - '

“Now that the 0ld-’ge Assistance grants and the cost
of edaministratien together have reached and might exceed
the $1,750,000.00 in a given month, the question arises
as to the use of the credits caused by the cancellation
of asa’s tance warrants. 1 therefore request your answer
to the following questionst
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1. Is the Comptroller accomplishing the purpose
of the provision of the Aet qustéed in following the
practice of considering the cash balance at the close
of one month in artiving at the amount to be transferred
on the first of each month, even though there might be
an undefermined amount of administrative expense accounts
cutatanding and unpaid at the time? ‘

:In answering this question piease bear in mind that
therqtire alweys some unpaid sccounts while on the other
hand there are current expenditures for supplies which
are to be used throughout the future months. Also, that
one statute {the OGmnibus Tax Bill) produces the money
while ancther authorizes the expenditures. °

"2. 1Is the Comptroller authorized to iseue during
any one month warrants for the payment of old-ege assist-
ance and sdministration combined totaling more than
$1,750,002.00 1f the amount in excess of $1,750,000.00
is not greater than the amount of cancelled warrants
credit described adove?

"I shall be glad to have you confer with representa-
tives of this department and the Public ¥Welfare Department
if you wish further detalled information gbout the operation
of the accounts before making your reply.”

You gote at the beginning of your letter that portion
of Senate Bill 490, Acte 47th legislature, upon the construction
of which depends the snswers to your questions.

¥hile Senate Bill 490 amendsz section 2 of Article XX
of Nouse Bi1ll 8 (Canibus Tax Bill) of the same session, that
portion of Senate Bill 490 which you quote, repeats unchanged
the same provisions as contzained in House Bill 8, The legiela-
tive intent as to said provision, therefore, may be regarded
as unchanged from House BflliS, so that we cannot look to other
portions of 8. B. %90 for help in ascertaining the legislative
intent embodied in the provimions under consideration.

As now constituted, payments into the Old Age Asaist-
ance Fund are made from two sources: L .

(1) The clecrance fund and (2) certain taxee which are
peid directly into the 0ld Age Assistance Fund. These letter -
are three-fourths of the revenues collected from taxes on (e)
coin-operated machines, {b) amusements, (c) wine, beer and
1iquor stamp taxes and (d) all the revenues from wine, beer
and liquor permits.

: . The revenues from these tax scurces, particularly as
to beer, wine and ligquor peraits, vary considerzbly from month
to month. In the quoted statute, these revenues sre descridbed

- -
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as “other sums pald into the Old-Age Assistance Fund by virtue
of other laws st1ll in force.” The unlioudbted purpose of the
quoted provision was to assure that there be available "a
stationary sum of $1,750,000.00 per month, irrespective of
fluctuations in the -onthly receipts from the taxes which have
been specifically allocated to the 014 Age Assistance Pund.
This purpose ig accompliched by the first sentence of ezid sudb-
secction {4), which reads:

"after the sbove allocations and payments have been
made from such Clearance Fund, there sh:l) be paild there-
from into the 0ld-Age Azslstance Fund on the first of
each month, such sum, which, taken with other sums pald
into such Cld-Age Assistance Fund by virtue of other laws
st1ll In force, will equal 2 total of One Million Seven
Hundred Pifty Thousand ($1,750,000.00) Dollars, and such
gsum is heredby appropriated for the use provided by lax
for such 71d-Age ‘asistance Fund.’

: This sentence assures that $1,750,000.00 will be
pald intothe 0ld Age 2esistance Pund on the first of each
month. It does not limit the expenditures from the fund to
such amount each month. KNor does it provide that unexpended
balances from preceding months in the Cld Age Assistance Pund
shall be considered in determining the emount which shall be
paid in from the clearance fund, The $1,750,000.00 paid into
the 014 /ge Assistance Fund each month congsists only of the
total revenue derived from the “other laws” during the preced-
ing month, plus whatever additional sux may be necessary from
the clearance fund to make 2 total eof §1,750,000.00 ZAnd such
sum is to be paid into the Cld Age Assistance Fund on the first
of every month, irrespective of unexpended dalances from previous
monthe remaining in the fund.

The second sentence of the quoted provision does not
impose & general limitation upon the amount which may be expended
each month from the fund. A cereful] reading will show that the
entire zentence appnea only in those months in which the revenues
from “other lawz" exceed $1,%50,000.00: .

"Should such payments into the 0ld-ige fsaistance
Pund by virtue of other laws exceed One Million Seven
Hundred Fifty Thousand ($1,750,000.00) Dollers, in any
one month, then not more than me Million Seven Hundred
Fifty Thousand ($1,750,000.00) Dollars of such shall be
expended for old-age assiatance in such month, and the
remainder in excess thereof shall be sithheld until the
seccueding month or montha and dbe taken into consideration
in allocating funds from the Clearance Fund to the Old-ige
Assistance Pund, and the amount paléd in from the Clearance
Fund into the Old-Age Assistance Fund shall be reduced
accordingly to the end that a stationary sum of One WNil)-
1ion Seven Hundred Fifty Thousand ($1,750,000.00) Pollars
per nom:h be mranabel from State funds for old-age -

LT
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Actually, the revenue from “other laws have never
exceed, nor even approached £1,750,000.00 in any one month,
80 that this provision has never become operative. Even if
it should become operative, it would limit the expenditure out
of the Old Age Assistance Fund in that month to $1,750,000.00
only as to “such” money as was paid in that month. It would
not forbid expending in addition to “such” $1,750,000.00, other
monies which might de in the 014 Age Assistance Fund by virtue
of unexpended balancea left over from prior-‘months.

The final course, "to the end that a stationary sum 6
One Killion Seven Hundred Fifty Thousand (£1,750,000.00) Dollars
per month be aveilable™, 1g to be conatrued, we believe, not to
prescribe the amount which may be expended, dut!ithe smount which
is to be 8llocated to the 91d Age Assistance Pund each month.
Thus construed, the entire provision under consideration is an
allocation of monies into the 01d Age Asalstance Fund, rather
than an eppropriation thereof. ¥e find the appropriation of
these funds in the Depsrtmentel Approprlation Bill, S. B, 423,
Acts #7th Leg., in the following language:

“A11 i{ncomes &llocated or trzancferred to the 014 Age
tssistence Fund by H. B. Ko. 3, Acte of the 47th Legisle-
ture, Regular Session, or other revenue laws, for the
purpdne of providing and adainistering old-age sssiatance,
iz hereby appropriated for each of the fiscal years ending
fugust 31, 1942, and August 31, 1943, to the State Depart-
ment of Fublic Welfare fior old age assistance payments
and for salaries, equipment, supplies, travel, maintenance
end contigent expenses necessary in the extension of said
old-age agsistance.”

This clearly comstitutes an appropristion for
"egch of the fiscal yeare", and ¢annot be construed as being
“each of the fiscal years”, and cannot be construed as bLeing
En appropriastion on 2 monthly basis. H. B. 3 and 5. B. 490
provide for the zllocation to the 01d Age Assistance Pund
of $1,750,000.00 each month, and the above provision of
S. B. 423, appropriatés- 21l the monies so allocated for
each of the two fiscel yemrs, -

. It follows from the foregoing znalysis that there
may be expended from the 014 Age izsistance Fund in any
month not only the $1,759,000.00 allocated to s2id fund on
the first of sald month, but in addition thereto, such--
unexpended balance 2& there may be in the fund by virtue
of expendltures during preceding months of the fissal year
having been below 11,750,000.00.

3 Turning now to & considerztimn of your two muestions.
Your first question ls answered in the negative; 1. e., we
believe that you should not consider the cash balance &t the
close of one month (that is, the unexpended portion of the -
$1,750,000.00 21loceted:to the fund for that month) in erriving
at the amount to be tranaferred from the clearance fund on the
first of each month. The amount to be transferred from the
clearance fund on the firzt of the month is the difference



bl |

Hon. George H. Sheppard, pege 5

between $1,750,000.00 and the emount which hae been paid into
the old age aaalatance fund from “other laws” during the pre-
ceding month, plus-any belance carried cover dbecause of an
exceas over $1,750,000.00, which may have been pald into the
fund by virtue of other laws in prior months.

¥e snszwer your second question in the affirmative;
i. e., you may 1ssue during any one month warrante for the
payment of old age amsistance and edministration combined
totaling more than $1,750,000,0C, if there is an unexpended
balance in the fund from prior months to cover such excess.
The e¢ancelled warrant eredit to which you refer may be one
o{ the sources of such unexpended dalance of funds previously
&llocated.

Yours very truly

~AHTTORNEY QENEEAIL CF TEXHE
By :
¥alter R, Koch

Assistant
WRKi1amm:ba
APPROVED JUL 3, 1942
Gerald C. Mann
FTTORREY GFEFRAL OF TEXAS



