TR A'ITORNEY GENERAL
OF TEXAS
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Eotiopatlé George He Sheppard -
Comptroller of Publio Aooou:ltc
Austin, Texaus ‘

Dear Sir: | OPinion Noe 04371

Res Whether Sec. 14. m. 7047, R.C.
8. applies t o beamk regulerly organig-
od and operating under the Bamking :

- Laws of Texas i1f such btank lends money
on household furniture emd tekes a
chattel mortgage as seourity for 'bho

: 1oan: snd related questions,

.By your létter of llarch 20, 1942, you request the opinion of this

departmént in reiaponse to six quest:lons, the firgt five of whioch relate to -
the aprlicabllity of Seotionm 14, Article 7047, R.C.S., and the sixth reQuUeste
ing our comstruction of Seotiom 2, Eouse Bi.ll 678 Aota of the 471:h legisla=-
tures Your questions reads )

. .1.

u?.
LER
g,
ug,

ﬂs.

- Does the Ack upply t & banking institutiom, reguhrly organizod s

such and operating umder the State Benking Laws of Texasz, ifthe
bexk lendsmoney om household or kitchem fumi'bnu smd takes a chattel
mortgage &s security for the loan?

Ts & benking imstitutiom, personm, f:‘i.m or eorporo.tiom who puroha.sea

. umpeid ohattel mortgages om household or kikochem furniture aad to.ku
an uliment of the mortgages, auh;)eot to the tl::?

Is & person, fim or corporation who lemds mon direct ‘o individunls
and takes a oheattel mortgagq (mok am unigmong on their household or .
kitohen furniture au‘b;jeo'h to the tax?

Aro loan companies, operating under -khe 'Morris Flen,? who lond money
and teke for security a chattel mortgage om household or lcitohan furn-
iture, subjeot ‘bo the tax?

Is o persom, fim or eorporaﬁon, who makes a bus:l.nesa of lolding money
to individuals without seourity (ao-oalled peracnal loan companies),
subjeck to the Aok? -

Anticle 61652, R.C.S.‘, requires every 'loam broker! doing business in
+4his State to keep & well<hound book record of all_hias transsctions
with other persoms.

' Sectiom 2 of House Bill No., 678, am Act of 'bhe 47th Legislature,

gives the Comptroller of Publioe Acoaun-ha power and authority %o. make
and p:‘blish rules snd regulations, mot inmoomsistent with sy
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existing laws, for the emforcement of the provisions of the Acte.

"Does the above memtioned provision of He Be 678 give the Comptroller
the authority to pass & rule and regulation requiring any perszon, firm
or corporation in the business of lending money, to produce upon de-
mand of the Comptroller or the Attornev Gemersl, any records reguired
by Article 6165, R.C.S., to be keptl®

The pertiment parts of Article 7047, R.C.S., resd as followss

"There shall bo levied and collected from every persom, firm, company or &s-
sociation of persons, pursuing any of the occupations nemed in the following
nunbered subdivisions of this article, an ammual cocupation tax, which shall
be paid anmally in sdvence, exoept where herein provided, on every such
occupetion or separate establishment, as followss .+ « "

"Section 14, From loan brokers, asthat term is defined i:y the laws of this
State, an annual tax of one hundred end fifty dollars for esch place of
businesse® '

Sectiom 2 of House Bill 122, Acts 1927, 1st CeS., pe 30, Che 17, which
has been codified as Sectiom 2, Artiocle 6185a, VJA.C.8., defines a loan
- broker in the following wordss

%3 loan broker is s persom, firm, or corporationm who pursues the tusimess of
lending money, purchasing salaries and taking for seourity for the payment
of such loan sud interest thereor an aszsigmment of wages or assigmment of
wages with Power of Attorney to collect the seme or other order for unpeid
chattel mortgage or bill of sale upom household or kitchen furniture,®

Section 8 of said House Bill 122, Acts 1927, lst C.8,, which has
been codified as Article 1129a, Vernon's Penal Code, provides the pemalty
for violations of the law by loan btrokers, as “"loen broker® is defined in
said Acte - -

In Ex parte Hutsell, 182 S.W. 458, our Court of Crimimal Appeals
had under consideration the construction of Chapter 28 of the Acts of the
Thirty-fourth Legislature, defining and regulating "loan trokers." Seotion
1 of that Act defines & "loam hroker® in the idemtioal language ugsed by the
Legislature to define "loan hrokers™ in the Act here comsidered.

In that osse the applicant for & writ of habeas corpus, who had
been charged by oomplaimt with the vioclation of said Act, of the I4th Legis-
lature, sought release, contending that the Act was umoomstitutionel, amd
that he was, therefore, entitled to be discharged. In support of his com-
tention he cited the case of Owems vs. State, 122 S.W. 1075, In holding the
Act constitutiomal, the Court used this languages .

fIn the Owens case, supra, it is saids
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Withe Legislature may classify the subjects of taxation,
and these olassifications may, as they will, be more or less arhitrary;
but, where the classification is mede, all must ba sudbjected to the
payment of the tax imposed who, by the existence of the facts upon which
the classification is tased, fall within it, unless exempted under some
other constitutionsl provision.t

. "Pegted by this rule of law, snd since none doubt its core
rectmess, the sct under comsideration would not be invalide 4ll persons,
fims, or corporations who pursue the business defined are brought within
its provisions; no person pursuimg that business is exempted from the
operation of the law, and none who do not follow that ocoupation are re-
wuired to pay the taxe It is levied on &1l who pursue that line of tusi-
ness, While a banker, or other money lender, who does not follow this
occupation is not liable to the tax, the very moment the benker or sny other
money lender does engage in this occupation he becomms subject to the tax
snd all provisionms of the law, We do mot think it & capricious claassifica=
tiong for it selects & well-defined class, men engaged im & specific char-
acter of tusiness, and places all within this classunder the operatiom of
the law.®

We think that every persom, firm or corporation pursuing the
business of "loan troker” as defined ly Section 2, Article 6165a, V.A.C.S.,
is subject to the Act, Ex parte Hutsell, supra. We, therefore, answer
your questions Nos. 1, 3 and 4 in the affirmative, A persm, firm or cor-
poration, however, who purchases unpaid ochattel mortgageas on household
furniture, taking an assignment of such mortgage, is not engaged in the
M ending of money * nor does he fall within amy of the other provisions of
Article 6165a, V.A.CeB., defining & "loan lroker." Consequently, your
question Noe. 2 must be smswered in the negative, .On the other hamd,
*)ending money" without security does not subject ome to thetax provided
by said Article 6165a, becauss that Article provides t hat he must be em-
geged in lendirig womey, and teking oertain specified securiyy for the pay-
ment of the loam. Therefors, your question 5 must also be answered in the
negative, .
We nmow consider your question Noe 2. Sections 1 and 2, House
Bill No, 678, Actsy 1941, 4Tth Legislature, codified as Article 7947a~20,
VJQCOSC. Widol

"Seotion le The Comptroller of Public Accounts of the State of Texas is,
from Jenuary 1, 1942, the effoctive date of this Act, authorized amd require
ed to collect, and sll persons, firms, corporations, or essiclations shall
pey to the Comptréller of Public Accoumts, all Btate occupatiom taxes
levied upon ény occsupatiom or business by Article 7047, Revised Civil Stat-
utes of Toxés of 1925, sud House Bill 514, Acts of 1931, Forty-second Leg-
isleture, page 447, Chepter 267, amd House Bill No. 20, Acts .of 1927, .
Fortieth Legislature, page 324, Chapter 220, any law or parts of laws to
the contrary motwithstandinge.



Hon, George He Sheppard, page 4 (0=4371)

"Section 2, The Comptrollier of Publio Accounts shaell have the power and
authority to meke emd publish rules amd reguletions, not inmconsistent
with say existing laws or with the Constitution of this State or of the
Tnited States, for the enforcement of the provisions of this Act and the
collection of revemues hereunder.®

It therefore apipe are that a loan broker is subject to am occu-
pation tax (Art. 7047, Sec. 14, supra), and that the Comptmw ller is charged
with £ts collection, and vested with rule-maicing power in connection there-
withe It is our opinion that the Comptroller is authorized to promulgate a
rule requiring loan Wrokers to sulmit to an inspection of their records
when neocessary for the enforoement of the subject tax statutes.

Yours wry truly
ATTORNEY GENERAL OF TEXAS
By /s/ Fowler Roberts
- Fowler Roberts

_ Assigstent
AFFROVED APRILS, 1942
/8/ Grover Sellers
FIRST ASCSI STANT :
ATICRREY GERERAL APFROVED
Opinion Committee
By BW B

FRie jsogw Chairmem



