THE ATTORNEY GENERAL
OF TEXAS

AUSTIN 11, TEXAS

AR R ETN AN ISR AL

Honérable James E Kilday, Director
Motor Transportation Division
Raiirocad Commlission of Texas
Austin, Texas

Dear Sir: Opinion No 0-4418
Re: Authority of the Railroad Com-

. mission to divide a specialized
motor carrier certificate and to
approve the sale of a portion -
thereof under the described facts,

Permlt us to quote your recent letter requesting an opinion
from this department 6 It reads:

"The Commission has your opinions Nos. O-4246 and 0-4380
which hold thit the Rallroad Commission of Texas does not
havé authority Yo approve the division of a Speclalized
Motor Carrier Certificate where under the division each of
the certificates would retain the right to transport house-
hold goods and used office furniture and equipment.

"You will note under the amended application filed by the
applicant dated February 10, 1942, Paragraph 2, reads as
follows:

"tIt 1s desired and herein petitioned that said Certificate
be divided into two (2) parts, one part authorizing the
transportation of household goods and used furniture from
Houston to all points in Texas and from all points in Texas
to Houston, The other part to authorize the transportation
of all other commodities get forth in said Certificate save
and except the right to transport household goods and used
furniture !

"Please give us your opinion in view of this amended appli-
cation whether the Commission would have the authority to
approve the division of a Speclalized Motor Carrier Certifi-
cate where one part of the certificate after division would
retain no authority to.transport certain commodities authorized
in the original certificate."

In opinion No , 0-4246 by this department, to which you refer,
it was stated:

e T
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“"In Opinion No. 0-1096 this department upheld the authority
of the Rallroad Commission to approve, under certain condi-
tions the sale of d portion of a common carrier motor certi-
ficate of convenience and nécessity under Section 5, Article
911b, Vernon's Annctated Civil Statutes. The question deci-
ded in this opinion was involved in the case of Houston and
North Texas Motor Freight Lines, Inc,, et al vs, W _A, John-
son, et al, deéided. by thé Galveston Court of Civil Appeals
on the 1lth day of Decénber, 1941. “The court upheld the
action of the Commission in approving the sale of a portion
of 'such certificate under the conditions and facts pre-
sented, " ' -

The case referred to is at this time before the Supremé Court
of Texas upon the granting of a Writ of Error on "Point One,"
which doés not involve the question of thé power of the
Commidgsion to approve the $ale of a portion of a common car-
rier motor carrier ceértificate of convenience and necessity
passged upon by the Court of Civil Appeals, Because of the
slii¥larity In the language of Section 5 of Article 9l11b, -
Vérnoh's Annotated Civil-Statuteées, involved 1n thig case

to that of Section 5a(a), as émended by Sectlon % of House
BI1l 351, Aéts of the UT7th Legislature, pertaining to the
fdle of spécialized motor carrier certificates, the deci-
.81on "in this casée doeées, we Lelieve, control the answer to -
thé quesations you havé submittéd. "Under the holding of the
Galveston Court you would, in our opinion, be authorized to -
- @ivide a spéclalized motor carrier ceértificate in the manner
set out in the amended application as described in your letter,
and "approve the sale of a portion thereof, if otherwlise per-
missible under the provisions of Section 5a(a), which reads:

"Any éertificate held, owned, or obtained by any motor carrier
opérating as a 'specialized motor carrier! under the provi-
8lons of this Act, may be sold, assigned, leased, transferred,
or inherited; provided, however, that any proposed sale,

- Jeage, assignment, or transfer ghall be first presented in
writing to the Commission for 1ts approval or disapproval,

and the Commission may disapprove such proposed sale, assign-
ment, lease, or transfer if it be found and determined by the
Commlission that such proposed sale, assignment, lease, or
transfer is not in good faith or that the proposed purchaser,
assignee, lessee, or transferee is not able or capable of
continuing the operation of the equipment proposed to be scld,
assligned, leased, or transferred in such manner as to render
the services demanded by the publlc necessity and convenience
in the territory covered by the certificate, or that said
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ey

proposed sale, assignment, lease, or transfer 1s not best

for the public interest; the Commission, in approving or
disapproving the sale, assigrment, lease, or transfer of

any certificate, may.take into consideration all of the
requirements and qualifiéations of a regular applicant re-
quired in this Act and apply same as necessary qualifications
of any proposed purchaser, assignee, lessee, or transferee;%%x "

The Commission may therefore disapprove any sale of a special-
ized motor carrier certificate, or a portion thereof, unless
it finds the following facts: (1) That the proposed sale is
made in good faith; (2) that the proposed purcéhaser is able

to continue the operation of the equipment proposed to be sold
in such manner as to meet the public ¢onvenlence and necessity
éxistent in the premises; (3) that the proposed sale is beést
for the public ‘interest; and (4) that the puPfchaser possesses
the requisite qualifications of a regular applicant.

Thée comuission may, and should, accordingly inquire into the
-facts concerning the proposed sale and make the findings deemed
by the Legislature té be of importance. 'In this connection
In Section 1 '6f House Bill No. 351 wherein it is said of
specialized motor carrier operations:

"¥ % ¥ o régulate such carriers in the.public interest to
the 'end that thé highways may be rendeéered safer -for the use
of "the gehéral piiblic, that the wear of such highways may be
reduced, that congéstion of traffic on the highways may be -
mihimized, and that the use of the highways may he re-
8tricted to the éextent required by the necessity of the
general public; provide regulation for all common carriers,
without unjust diseriminations, undue preferences or advan-
tages, unfalir or destructive competitive practices; improve
the regulation of such motor carriers end other common car-
riers; preserve the common carrler serving the public in the
transportation of commodities generally over regular routes;
develop and preserve a complete transportation system pro-
perly adapted to the needs of the commerce of this State and
of the National Defenge Program".

The Rallroad Commission obviously should not, by approving the
sale of a specialized motor carrier certificate, or a portion
thereof, authorize an operation which has.been discontlinued
by the original owner of the certificate. In this connection
we call your attention to the language of Mr. Justice Critz
of the Supreme Court in the case of Rallroad Commission vs.
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Texas & Pacific Railigy Compeny, et al, 157 S. W. (2d) 622,
déélded November 19, ¥1941, wherein the court wes considering
House Bill No. 351: ‘

"If we Eere to construe the act of 1941 as authorizing the
temsuance® of new certificates bhased on old permits, régard-
less of whether or not such old permits were being operated
under, a very grave quéstion as to the constitutionality of
the 1941 act would be presented, but, as already shown, we
constre such aoct as only authorizing new certificates based
on old permits where the o0ld permits were being operated
under on January 1, 1941. So construed, the act of 1941
anounits to a redsondble Legislative finding of convenience
and necessity as apblied fo cld permits which are authorized
to be issued as & basis for new certificates.* # *7 '

In the instant application the proposal.is made to divide the
gpecialized motdr caprier certifiocate as to that part suthor-
1z1hig "the transportation of houseliold goods and used office
Turfiléure friom Houston"to all points in Texes and from all
Eothti"tn'wexnﬁ'to'Houstdn;'and to ‘'sell such portion. If as
"hetter of fact 'the transportation of these partioular oom-
‘fioditles Has been disoontinued or Ebandoned by the holder of
the originkl certificate, 1t would eppear doubtful that, the
Ublid convenierice drid necessity required such operatiofi and
igttiﬁge'Il%o or tranasfer thereof would be bést for the pub-
¢ interest. _

Oonsletent with these considerations, and upon the authority
of the oase of Houston and North Texas Motor Freight Lines,
Ino,, et &l, ve. W. A, Johnaon, ot al, as it now stands you
are respectiully advimed that it is the opinion of this de-
artment that the Relirocad Oommission would be authorized to
ivide the speclaliged motor carrier cortificate as desgribed
in your letter and to approve the sale of such portion thereof.

Yours very truly

APPROVED MAR 26, 1948 ATTORNEY GENERAL OF TEXAS
FIRST ASSISTANT By | :
ATTORNEY GENERAL Zollie C. Steakley

' - Assistant

Z08te}



