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Dear 2ir:

Opinion Xo.

Tour request for opir
carefully considered by this ¢
your request as follows:

“The County Olexd
to his contract with th
and at his own oont and
yoar O more "
oorrected an&
ords kept in

ty, pursuant
oners Court,
y; for the past
z2 & new set of
all the red-~
oppensation

e’ pald to him
inds, as the work pro-

¢ work was completed

> whioh the oourt paiad
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{at the clerk was to pre~

soxnty 1s on the fee basis system
and the Coupty Clexk $a paid a ex-offioio sal-
ary.

“"The County Clerk contends, ag does his
attorney, that sugh sompensation was paid hiwm
for services rendered ths sounty out aide of
his offfcial duties, was not a proper fee of
office and should not be accounted for in ar-
§1v1ng at the maximum feas allowed him under the
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Honoratle Joab. Cazpbell, Page 2

*Should the County Ulerk of this gounty
aoccount for such oompensation paid him, in ar-
riving et the maximum feea allowed him under
the law? Vas said Commissioners Court author-
ized to rake such oontraset” ™

Articles 1941, 194%, 1045, 3931 and 3932, Vernon's
Annotated Texas Cilvil Statutes, read as follows:

riart. 194). Recorders

“They shall be ex=0fficiv reccorders for
their several ocounties, end as such shall re--
cord in puitable books to be prooured for that
purpose all deeds, mortgagss and other instru-
ments required or permitted by laew to be re-
corded; they shall be the keeperas of such re-
eord books, and ahall keep the same properly
findexed, arrenged and preserved." .

nirt. 1842, Custody of regords

"They shall be keepers of the records,
books, pepers and proceedings of thelr respeo-
tive oourts in c¢ivil and eriminal cases and in
matters of probate, and see that the same are
properly indexed, arraenged and preserved, and
shall perform such otker duties and in that be-
half as may be by law imposed on them.”

"art. 1945. Other doakets, indexes, etc,

*The clerk shall keep such other dockets,
btocks 6néd iadexes as may ba required by law;
and all books, recorde and filed papers bdelong-
ing to the coffice of county clerks shall at all
reasonadble times be open to the inspeotion and
examination of an{ eitizen, who shall have the
right to meks coples of the samea.”

"art. 39¥l. County clerk: pressrving re-
goxrde

"At each ter: of hia gourt the county Judge
shall ingulre into and examine the mmcunt of
labor actually and neocessarily performsd by the
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elerk of his gourt in the cere &nd preservi~
tion of thas reccordz ol his office, in making

ané keeping neceasary indexes thereloe, and
other labor of n like olass, and sllow said

olerk & reascnable compensaetion therefor, nct

to sxeeed the fees allowed him by law for like
services, and not to exceed one hundred dol-

lars annuslily, to be raid out of the county
treasury upon the sworn account of such ¢lerk,
approved in writing thereon by the sounty  udge.™

YArt. 3932. County clerk: ex-officio serv-
ices

"For all ex-~officio services in reletion
to roads, dbridges and ferries, issuing jury
soript, ocounty warrantas, and teking receipts
therefcr, services in habeas corpus cases, nak-
ing out ber dookets, keepling reccords of trust
funds, filing and dooketing ell papers for Com-
missioners*' Court, keeping road overseers' books
and list of handa, rescording all aolleaotion re-
turns of delinguent insolvents, recording county
tressurer's reroxrts, regording reports of Jjus-
tices of the pence, recordinz reports of animsls
slaugntered, and servigces in conneotfion with all
e.eotions, end all other pudblic servises not
otherwise provided for to be paid ugon the order
of the Commissioners' Court out of the treasury,
the county ¢lerk shall rxecsive such sum as the
Commiscioners' Court may determine under the
provisions of Article 3805, to be paid quarter-~
ly. Yo ocounty clerk shall be compelled to file
or reocord any instrunment of writing pemitted
or required dy law to0 be recorded until the pay-~
pent or tender of puymont of all legal fees for
such filing or regording has been pade., Nothing
herein shall be held to inolude papers or in-
8t uments filed or recorded in suits pending
in the county court.”

Article 3930, Vernoan's ~nnotated Civil Statutes,
reads in part aes follows:

*Zlerks of the eounty oourt shall receive
the following rees:

s
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*ransoribing, comparing and verifrying
record books of his office, payasble out of the
county treas:ry upon warrant iassued under the
order of the Commisszioners*® Court, for esch
10'3 'NOI‘dB. - * .10-"

The oase of Tarrant County va. Rogers, li8 S.¥.
592 {Sup. Ct. 135 5. %, 110) held thaet the Commisaicners'
Court had no authority to puy the oounty ¢lerk a certain
sur for work in indexing reccrds, and hence the sounty was
pot bound by sald afrosnont and oould regover from the
clerk the smount paid him for deing the work in excess of
what 1t sotually eost. e quote from the court's opinion
in esid oase a3 follows:

"The ecourt in its main oharge, with ref-
erences to extra work dons on the indexes, in-
strugted the jury as follows: 'You wlll charge
him (meaning Rogers)with thrse-fourths of
37,576.75, the amount paid Logers by Tarrant
County for reindexing deeds, over gnd above the
expenses paid out by Rogers for that work.' The
extra work referred to by this charge neant the
work that was done b{ Hogers under the direotion
of the commissioners' oourt upon the indexea.
This work oconsieted in placing on the margln
of the reporis opposite the deeds so recorded
a brief desoription of the property conveyed
by the instrucent, so that & person examining
the record sould tell by looking at this nota-
tion whether the instrument to which it referred
conveysd the groporty Tor whioh he was searshing.
nelative to this work, FRogers testified that he
was instructed to do it by the commisaioners'
courty that he had never ssen order direot~
ing him to do the work; that Butler, his prede-
cessoyr, had ocommenced the worki that whea he
went into the office the commissioners direos-
ed hix to Ko on with 1t3 that he finished it
up as directed by them, and paid out for olerical
sid in doing the work the sum of $8,023% that he
kept the difference betwesn that amount and the
emount sllowed him by the sommisaioners' ogcurt
for the same, which amount so kept by him was
47.8564,.7%, which he reteined as his compensation
therefori that there was an understanding betwesn



himoell and the commissioners that he was to have
five cente for the entry of each desoription that
was rade on this index, and, et five gents for
ssoh desoription, sald work amounted to the sum
of 713,587,783 that the amounts paild him by the
county for Zutting these descriptions on the in-
dex were paid by warrant on the county, drawn by
the commissioners' occurtj thet he declined to do
the work when first requested dy the commission-
ers, on the ground that 1t was going to mix up
the office work considerably, as it tock ehout

20 men to 4o this extra work; and, further, that
he 4ié aot oare to &0 it, Af they were going to
regard it as & part of the duties of the office,
end as & part of the orfiee fees} whereupon the
conmissicners told him that they dd not expecat
anything of that kind, but to zo ahead and finish
it up ae Putler had commenced it, as they dia

not want it left inoomplets.

“ippellant contends that the charge utove
referred t0 was erronecus, in that the work so
dons by Rogers upon said indexes wes not fees of
offioce, and henoce the county was entitled to
recover of him the eatire amcunt, to wit, 37,56:&,
renaining after p%ging for the actual expense of
doing the work. Thia charge was evidentliy given
by the gourt upon the theory that the clerk was
entitled to one-fourth of said sum as official
f'ecs,

"After a careful exeminetion of the state
utes relative to the duties ¢of clerks as to
pressrvation end keeping of the records and
indexing the same, we fall to find any provi-
sion therein requiring them to pake maerginal
nortions of the desc¢ription of the land coavoy-
ed by the instruments recorded, such as was
done in thie inetence, snd hence conclude that
the work done by sald olerk, while it may have
beer a great convenience to the pubdblie, still
wa2 pot such work ss the gommissicners could re-
quire him to do. It therefore did¢ not fall
within this category. %Hor do we think that
aprellee could rely, as he undertakes to do,
upon the gontract made with the commissioners'
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eourt, snéd recover the whole or any portion of
the balsnoe remsining after deduoting the ex-
penses for having the work done, because the oon-
missioners' ocourt had no authority, in our judg-
ment, to mske any msuch contraet with him; and,
if without authority to 40 o0, the esounty was
70t bound by their aoction in undertekingz to make
& contraot with him for such service. 3Sec Tar-
rant County v. Butler, 3% Tux. Civ. app. 421,

80 S.%. 856] also Beil County v. felts at al,
120 S, %+ 10685, Mor is the ocunty estopped in
any manner frox asserting theat said oonirsot was
unlawful, and recovering the amount so paid out,
based thereon., 5See Ealdwin v, Travis County,

40 Tex. Civ. App. 149, B8 5. W. 480, snd Delta
County v. Elackburn, iOO Tex, 51, 93 £,%. 419.,"

#e quote from the ocese of Tarrant County v. Butler,
80 S.w. 686

“If the 2¢,000 allowed appellse Tutler for
paking indexes, etae., during the last fisoal
year of hie term, gonstituted fees of office,
within the meaning of the fe¢ bill, then, of
courss, the county waas entitled to have this
{tem considered in determining the amount of
sxoess dus it. The fee bill requires ‘zll fees
oollected cduring the fiscal year' ete., %W be
sgacunted for, and rixes & maximum apount of
faas of ‘all iindl' whioh may de yetalned. It
ia insisted, however, thuet the e¢xtra services
thus ocmpensated ware not official; that gompen-
sation for making the indexes was a matter pure~
1y of contractusl right., ‘e do not think so. ais
we have observed, the Constitution eonfers gen-
eral powers upon the lLegisleturs to prescribe the
dutiees of oounty olerks, and by reference to Rev,
St. art. 1:43, and following, it is epparent that
the lLegislature has made it the duty of the ocounty
clerks to keep and preserve the records of their
offices, and to keep proper indexes of all reo-
ords thereof. The duty to safely kser and
Preserve the records necessarily confers the
right to exclude all nonofficials from inter~-
ference therewith, The sommissionera' court
would be without power, without consent of the

BE

.
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clerk, to authorize a atranger toc take possession
of the records and perform the services dontemplated
in the work to which the contract o the ocommin-
sionera’ ccourt related. The duty to keep and pre-
serve the indexes &also negsssarily implies the
duty to transcoribe, renew, or make proper indexes
when necessary, as was aslleged in appellant's pe-
tition; and the gompensation therefor seams tc have
been expresaly provided, as will be sesn from the
following quotation from article 2457, Rav. St,
18938, viz., 'transoribing, comparing and verify-
ing reoccrd booke of his offioce, paysble out of

the sounty treasury upon warrants issued under

the order of the comnissioners' ocourt, for each
100 words ten centa', whioh seems not to have

been affected by the fea bili, as will be avi-
dent by an inspeotion of the twenty~sixth seo~-
tion thereof, providing that laws noct in gon~
fliot with the aot are not affected. For mught
that appears, the $8,000 allowed aprelles Butler
for making new indexes was but the sum total of
fees to which he was eantitled therefor under ex-
isting lew, and the settlement indisated by the
order hnreinbetoro referred to amounted only to
the ascertalinment of this faot. BRut however this
was, we think the 58,000 was official fees, within
the meaning of the fea bill, for which Butler
should be required to acoount.,"

You are respectfully sdvised that it is the opin-
ion of this departrent:

i. The commissioners' ocourt has no autherity to
contract to pay the county clerk a certain sum for “pre-
paring a new pet of oorrected and improved indexes of all
the records kept in his office." {Cee Terrant County v,
Logers, 138% o, w. 598)

£. The commissionsrs'! court has suthority to
allow the county clerk fees of 10 gents per 100 words for
*transcribing, comparing ané verifying reccrd books of his
cffice" as provided for by artiele 2930, V.a.C.8. Sueh fees
nust be sgoounted for by the clerk as fees of office. (See
Tarrant County v. Butler, 80 o, W, 658)

ey
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3. The souanty Jjudge has authority to allow the
aounty olerk for his labor sotuslly &nd necessarily per-
formed in the care and pressrvation ¢f the records of his
offios, in meking and keeping nedessary indexes thereto,
apd other labor of a like olass, a reancnable compensa-

I Ry t o am . i - e e Bl Famd ¥V ewmd Ml s Y oamear

tion theresfor, not %o sxoesd the fess allowsd him by lav

for like sorvices, and not to exgeed one hundreéd dollars
annvelly, (See irtiele 23931, V.A.C.5.) 5uch compensstion

is ex-offiecio compensation sand should be socounted for by
the olerk in the determination of his compensation under
Articles 3EB3 and 3891, V.A.0.8%. Also in this connection see
the case of inderson County vs, Hopkins, 187 &s. ¥, 10149,

4. The commissioners' aourt hes authority to
sllow ex-officio compensation to county olorks under the
provisions of and within the limitations prescribed by
Articles 3895 and 3932, V.4.0.5,

Trusting thet this sstisfactorily answeras your
inquiry, apd with best regsrds, we are

Yery truly yours
ATTCRNEY OERERAL OF TuXAS
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