OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATIORREY GENERAL

Hon, Clint Buhan . This Opinifatf

County Attorney - Overrules Cjnion
Frath County " =790

Stephenville, Texas

Dear Siry

1 received and

Your request for of .
{e quote from your

carefully considered by this ¢
TeQquest as followa:

- statute ‘on sghool truste cloet ; It provides that
. . pd canvagsed by the
94 the Legislature snaoted
srticle 2746 prowd hs
sohool truntocs majie 0 the looal doard of
trustee: 8 p1t

. px opinidn-that the 1941 statute repeals
thé fofmer stytude in mo far as 1t oonfliots with it,

Howe . ained that artiocls 2746 of 1941
applies W shon school distriocts and to indepen-
dent digt o)y when thers are more than 500 scholas-
tics entqlled inthe district; that in an independent

school aid§rich with less then 500 scholastics the returns
trafsed and results declared by the commissioners

"From a reading of these provisions I see no dasis
for suoh distinotions but inssmuch as the question is made
and 1t will soon be time for trustee elestions I ask that
you give ae your opinion on these questions:
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Hon, Qlint Barham, page 2

.-"(1) which body should canvass the returns of
trustes elections of ocommon sohool districts?

*(2) Whiok dody should ocanvass the returns of
independent school distriocts whserein the scholastios
are less than 5007

' . ®(3) Which body should oanvass the returns of
iadependent school distriects having soholastios of
more than 500%"

Articles 2746 and 27,6a, Vernon's Annotated Texas
Civil Statutss, read as follows:

"Art. 2746.

"Sald trustees shall appoint thres {3) persons,
qualified voters of the district, who shall hold such
election and make returas thereof to said trustees within
five {5) dayas after such election, and sald persons shall
receive as ccupensation ror their services the sum of
One Dellar ($?§ each, to de paid out of the loocal funds
0f tha school district where thoe slection was hZeld. The
Board of Trustees, when ordering such eleotion end appoint-
ing persons to hold elasetion, shall give notice of the time
and place whers such slestion will be hsld, whieh notice
shall bs posted atithres (3) public places withia the dis-
triet at least twenty {20} 4ays prior to the date of holding
sald eleotion, If, at the time and place for Lolding such
election, any or all of the persons so sppointed to hold
such election are absent or refuse to act, thea ths electors
present may select of thelr number a persca or persons to
eot in the place of those absent or refusing to act., Bald
Board of Trugtees shall meet and canvass the returans of
sald elsction within five (5) days after returns have been
made and declare the resunlt of said eleotion and issue to
the persons so eledted thelir oommisgaions as such trustees,
and shall notify the County Judge or the County Superinten-
dent if the county has a Superintendent., As anended, Aots
1941, 47th Leg., p. 1373, coh. 623, {1."
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"Art., 27,6a.

_."Al1l of the bdallots for the slection of e school
trustee in oommon school distriots and in indepeandent
school districts heving fewer than five hundrsd (500)
soholastics as shown by the last pregeding scholastio
ocensus roll approved dy the State Department of Fduocation
and exclusive of transfers shall be printed with dlack
ink on olear white paper, of sufficiesnt thickness %o pre-
vent the marks thereon deing seen through the paper, and
be of uniform style and dimensiony at the top of the
ballot thers shall bde printed '0ffiolal Ballot,
Independent Sohool Districs', thae numbaer or name of the
sohool digtriot in which the alection is to be held to
be filled An by the Judge of the county when he orders
the ballots printed. Any psrson désiring to have his
na:ze pladed on sald official ballot, as a candidate for
the ofifics of trustee of a sommon school dlstriet or of
an independent school distriot as herein provided shall,
at least ten days before said eleotion, file a written
request with the county Judge of the county in which said
distriot is loocated, requesting that his name be placed
on the offfcial ballot, and no candidate shall have his
name printed on said ballot unless he hes ocoaplied with

" the provisions of this Aot} provided that five or more

resident qualificd voters in the distriot aay request
that certain names be printed. The oounty Judge, upon
receipt of such written request, and at lsaat five days
before the elaction, shall have the ballots printed as
provided in this Act, placing on the ballot the nane of
each candidate who has complied with the terams of thias
Act, and deliver a gsufficlent number of printed ballotas
and amount of supplies necessary for such elsction to the
presiding officer of the election at least one day daefore
said election 1s to be held, sald sleotioa supplies,
ballots, boxes, and tally sheets to de delivered by the
sounty Judge by mail or in any other manner by him desmed
best, to the presiding officer of aaid election in sealed
envalopes whigh shall not be opened dy the election offiocer
until the day of the election. The expanses of printing
the ballotz and dolivering same to the presiding officer,
together with the other expenses incidental to said sled-
tion shall be paid out of the available maintenanes funds
belongsing to the school dietrict in vhich eaid election
is held, or to be held., The officers of said election
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shall Qe required to use the bdallots so furnished by the
county Judge as provided herein. The eleotion officers
shall make returns of said election to the county Jjudge
and oertify the result in the same manner as is now re-
quired By law, and said ballot doxes whioh shall have
been furnished dy looal school officials shall be sent to
the gounty Jjudge and said election returas shall de oan-
vassed by the Commissioners' Court and together with ballot
boxes shall be safely preserved for a period of three
months next after the date of the elesction., (As amended
Acts 1935, 4L4th Leg., p. 135, oh. 55, 0 2.)*

Your first question rsquires the coastruotion of
Articles 2746 and 2748a, Veraon's Annotated Texas Civil Statutes,
The legislativs history of these statutes is thersfore highly
pertinent., Article 27,5 was enacted in 1915 and among other
things provided that the board of trustess of commen school
districts should canvass the returns of trustes slestions of
such distriots. Artiecle 2746a was enaotsd in 1925 dy Senate
Bill 263 of the 39th lLegislature, and among other things pro-
vided that ths commissionsrs' court should canvass the returns
of trustee eleotions of gsommon sschool distriocts snd of indepen-
dent szchool distriots having less than 500 scholastios, Seotion 2
of Senate Bill 262 above referred to provided for the repeal of
all laws in ocoafliot. It i1s our opinion that Senate Bil) 242
repealed and superseded ths provision in Article 27,46 providing
for the canvassing of trustese election rsturns of common school
districts by the board Of trustees,and that upon the passage of
Artiole 27.5a in 1925 the coaaissioners' court and not the board
0f trustees was the proper body to canvass trustee elegtion re-
turns of common school districts. In 1935 Artiole 27,6a was
amended by the Lith Lsgislature in only one reapeot, towis: the
Payment of elsotion expansss out of school funds of the district
instead of out of the gensral fund of the county. In 1937
Artiole 2745 was re-snacted by the ,45th lLegisleture; it was
amended only to provide that the trustess should appoint three
qualiried perscns for {ggg_gggggg_pox of the digtriot instead
Of mersly three qualified voters of the district to hold the
trustes elections. Section 2 of the aet, H. B, 782, provided
a8 followss :
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" "Beocsuse of ths faot that in some school Adlstriats
in Texas there is more than ome voting box, a2zd whereas
under the old Statutes great inconvenieandse was caused to
the residents of sush 4istricts bdecauss of the great dis-
tanoe whion must negessarily be travelsld and whereas much
saving of time and expense oan de obtained by allowing the
holding of eleotions more oonvenient to the voters oreate
sn smergenoy end an imperative Iublie necessity that the
Constitutional Rule requizing bills toc de read on three
ssversl days bde suspanded, and sald Rule is heredy suspended,
gnd this Aot shall take effect and be in forse on and after
1%s pessage, and it is a0 snasted "

The act 414 not ¢ontaln a repesling clause, Article
27,6 was again re-enacted and amended in 1941 By H, B, 11 of the
47%h Legislature, The artiole was mnmended only wilh respect to
the payment of election expenses, providing for the payment of
such expenses by the bBoard of trustees instead of the oounty,
The act 4id not contain a repealing clause,

Te think the followlng rules of statutory construo~
tion are pertinent and a{pllcablo to your first question, We
quote from Lewis® Sutherland Statutory Consizptietion, pages All-2-
3~4, 524-5-§, as followes

*The constitutional provision requiring smendments
to ba made by setting out the whols sesotion as amended was'
not intendad to make any different rule as to the effect
of such amendments, So far as ths seotion is changed 1t
must receive a naw opsration, dut so far es it is not
ohanged it would be dangerous to hold that the mere nominal
re-anactment should have the effsot of dfsturdbing the whols
body of statutes in pari materia which had been passed since
the first esnsotazent, There must be something in the nature
of the new legislation to show such an inteat with reason-
able olearness bofore an impllied repeal oan de recogaized,
By observing the constitutional form of amending a seotion
of a statute,' says the court in one oass;, *'the legislature
does not express an intention then %o enast the whole section
as amended, but only an intention then to enact the ohange
whioh is indiceted. Any other rule of oconstruction would
surely introduce unexpeoted results and work grest lnecon.
venienoe,' ‘

IO e e



Hon. Clint Barham, page 6

.. "The smandment operates %o repeal all:ds the seo-
tion amended not embraced in the amended form. The Eor-

tions of the amended sections which are merely ¢o
without ohange are not to be oonsidersd es rapsaled and
aEaIn enaofeﬂ, but to have besn the law aII'aEnngé and

% NewW parts or ¢ shanged portions are not to be taken
to have been the law at any time prior to the passage of
the anended act. The change takes sffeot prospectively
acoording to the genersl Tule, . . . A repesl of that
a0t would not revive the rovisions as originally eanacted.
On the contrary, & repeal of ths amendatory aot would de

a repeal of the previsions therein continued &n force from
the original act, :

‘", . . Khere a proviso is added to & section by
smendment it wilY be striotly construed and will be applied

only to that seotion, unless a oontrary intsnt 1s olear,”
[Fmphaals added) . :

*Repeal and res-enactment — CIffect of re-snactment
on intermediate aots.— This subject has already besn cone
sidered to some extant ia s former chapter, V¥hers an act
is amended or revised, and the former aqt expreasly or by
implteation repdaled, such provisions of the old law as are
-sudstantially re-enaoted are deemed to bde continuous. ‘A
later law which i3 merely a ro-enacotment of a former does
not repeal an intermediate aot which has qualifisd or limised
the first ona, dut such intermediate aot will be deomed to
renain in foroe, and to qualify or modify the new aot in the
same manner &8s it 414 the first.' This is especially true
if the intermediats law is spsscial or partioular and the
reé-anadted law is a general law on the game subject., Where
& law is amended and re-anasotad as amended, any intermedtiate
law inconsistent with the new matter introduged, or ochange
made by the amendment, will bDe repealed. IWhere a law is
substantially re-enaoted it is said to show that the legls-
lature 414 not regard it as repugnant to an intermediate
aot to sone extent oovering the game subjest, A town charter
granted in 1857 forbhade the sale of liquor. An amendment
nade in 1859 gave power to licenme its sale, In 1870 the
oharter of 1357 was ro~snacted and the limita of the town
extendsd. This was held not to repeal the act of 1859,
but to be a mere declaration that the sst of 1857 wasg
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still in force, and related back to the time of its
original passage., Section 5 of an act of Nevada of
1885 in regard to the conmpensation of county officers
fixed the oompensation of the ocounty officers of Flk
county, giving the sheriff certain fees, the distriot
attorney & salary of 32,000 and the supsrintendent of
schools & salary of $600, PFebruary 23, 1887, an aot
was passed to oonsolidate certain gounty offioces, '
whioch provided that distriot attorneys should be ex
officio superintendenta of schools without additional
compensation, On Maroh 5, 1887, secticn 5 of the aot
of 1885 wes amended 80 as to give the sheriff of Elk
county a salary of 34,000, in lieu of fees, and the
“section re-enaocted including the salary of $600 for
the guperinterdent of schools., It was held that the
only objeot of ths act of 1887 was to ohange the com-
pensation of the shexriff to a salary, that it 4id not
repeal or affeot the aot of February, 1887, and that
the diatrict attornsy was not entitled to ths salary
of 3600 as ex offieio superintendent of schools.*

- It is our opinion that Senate Bill 262 of the
39th Legislature ropsaled and superseded the provision of
Article 2746 (pamsed in 1915) providing for the sanvassing
of trustes eleations of common sohool digtricts by the board
of trustees, It is our further opinion that it was not the
intention of the 45%h Legislature in 1937 to repeal the pro-
vislon of Article 27,64 providing for the canvassing of
trustes elections of eommon sohool distriets by the commis-
sionerst court in their re-enscotment and amsndment of Artiole
2746, It is our furthar opinion that 1%t was not the inteation
of the L7th Legislature in 1941 to repeal such provisicns of
Artiacle 2746a in the re-enastment and amendment of Artlole 27,6,

The case of Shaw v, Taylor, 146 S.W. {24) 452,

Teandered Dec. 19, 1940, involved the ocontest of a gommon sehool
dstrict trustee slection, The trial court's findings of faot
8how that the eleotion returns were canvassed by the commis-
8icnerat sourt. HNelther party questioned this proposition
althiough other matters were strongly ocontested, The court
with full knowledgs of such faots rendered judgment, Of ocoursse

8 case is not deoisive of your first questicn as the matter
Was not direotly before the cours, but it is at least to some
tent persuasive upon the question.
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In angwer to your first question you are respects-
fully adviesed that it is the opinion of this department that
the commissionerst court should canvass the returas of trustee
elsotions of common school 4istriots, Opinions Numbers 0-655,
0-750 and 0-1357 of this department are heraeby overruled insgo-
far as they confliod with this holding.

- The case of Thomas v, MeGown, 94 S.W. (24) 839,
holds that an election in an independent school distrist
having less than 500 gcholastios was not completed until the
returns had besa canvasged by the commissionars'! court as
provided by Article 27‘6‘, VA0S, 7

In answer %o your second questlon you are reapeci-
fully advised that 1% 1s the oplnion of this departmant that
the cormiasioners?' court should ocanvass the returns of trustee
elsctions of independent school districts wherein the scholastios
are less than 500, '

Articls 2776, Vernonts Annotated Texes Civil Statutes,
reads as follows: :

"All elections shell be ordered by the board of
trustees of esoh independent school distriet; and such
order shall be made at leegt ten days defore ths date of
slection} and a notics of the order shall be posted al
three diffsrent places in the distriot, The board of
school trustess, at the time of ordering suoh eleoction,
shall appoint three persons to hold the election, and
ahall designates the places where the polls shall be open,
Tach person appointed to hold sush elaction shall receive
one dollar therafor, to be paid out of the general fund
of the county as othar olaims are paid., All such eleotions
ghall be held, eand returns thereof made to.the doard of
school trustees, in aocordance with the general eleotion
lawa, The board of school trustees shall ocanvass such

- returns, declare the result of auoh eleotion, and lssue
certificates of election to the persons shown by such
raturng %o be eleoted,"

The case of Millar v. Coffes, 118 T. 381, 15 S.%.{24)
1036, answers to certified questions oonformed to (Civ. App.) '
17 S.w. (24) 1100, holds that Artiele 2776,V.A.C.S., applies to
::1110:1 distriots organized under general independent school dim-
ot laws, .
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"‘In answer tO your third question you are respsote
fully advised that 4t is the opinion of this department that
the board of trustees should canvass the returns of truatee
eleotions of independant sohool distriots having scholastics
of 500 or rniore.
Very &truly yours
OVED MAY 1, 194 ATTORNTY GENERAL OF TTXAS
FIRST ASSISM/ By : i /%/ j '
ATTORN im. J., Fanning
EY GENERAL Asslstant
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