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GERALD C, MANN
ATTORNEY GENERAL

Mr. D. C. Grear

state Highway Engineerxr

Austin, Texas .

Opinion No. 0-4453

Rot conctruoti of\Articles 667dn
:?dbsl 's Texas Civil

2 el
We acknowledge receint of your requ opinion
uwpon ths following factas

through the 3tate Highway
contract with the Taylo
Company, Incorporated, a

Delavare. for the sonabtmal
F A g ] -.-' -5 W

of a bridge over ¢
No. 87 between Jeffers

Dear 8ir:

: of the State of

tractor in ti
Jiquidated
This amount is

Novenber, 1939,
funds due the con-
285-23: less ‘31’650 00
a total o.f ‘201'635 230

d from the contractor be-

filed with the Dopart-
lathis totaling £206,43%

tly has advised the Commias-
his possession reldases of certain
included in the above amcunt aggregating
00.00, which he will surrender to
e Department will pay to the con-
ime the difference between the final
resaining unreleased claims, condi-

1@ Department ean psy and the contracteor
accept such payment without rojudlee to the right of
the contractor to prosecute gis olaim against the De-
partgent for additional ococmpensation, growing ocut of
the conatructicn or the project. and vithuut projunieo
b‘U LIJ.B z'.l.guns Ul Fﬂﬂ UBPBI‘WOBE WMI‘ \'-M OORBI'GGP FO

interpose eny defenses to the payment to such c¢laim
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vhich it nov has. The claim referred to is in the
approximate amount of $590,000.00 for additional com«
pensation, filed by the contractor upon completion of
the project.

‘"In this connection you are referrad to Section
33 of the Contract Specifications, which reads as fol-
lowss

"t0n or about the first day of the month the Engi-
neer will estimate the value of materials delivered at
aite and vork done. VWithin fifteen days thereafter
ninety per c¢ent of the value thus determined less pre-
vious paymsnts shall be paid to the Contracter.

"i1yhen the amounte 20 reserved shall equal five
per cent of the total of the contract plus the prob-
able amcunt of any liquidated damages apparently ae~
cusulated monthly estimates thereafter will be paid in
full. The schedule prices to be empleoyed in making
partial payments shall be determined by the Engineer.

"iIf during the progress of the work it appears
that the Contractor's bills for materials and labor are
not being paid, the Owner shell have the right to with-
hold from the Centrector's monthly psywents sufficient
sums to protect itself sgeinst all losses {rom possible
liens, and to apply the said sums to the psyment of
such debts. Payments of monthly estimates are agreed
not to be an admission by the Ovner that the vork is
done or that its qQquantity or quality is satisfactory,
nor a releass of the Contrector frem responsibility in
respect thereof, but such release shall occour cnly vith
final payuent.

®tghouid the Contractor fall tc complete the work
vithin the time specified, the Owner shell not be ob-
liged to make any payments on monthly or partial esti-
mates after the dates specified for completion until
the Contractor shall deliver to the Engineer the writ-
ten consent of the Contractor's Surety covering every
such partial payment permitting such payments to be
made vithout affectinz the validity of the tond.

"topon completion of the entire work of the con-
tract anéd aceeptance thereof, in writing by the Cwmer,
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the remainder due the Contractor shall be paid, which
shall be the total compensation less previocus payments.

*t7he total compensation shall be determined by
the final actual number of acceptable units classified
in the propossl and %id =t the unit prices and lump
prices bdid, plus any allowance or edded payments, less
any amounts of liquidated damagesz or othser deductions.

"ipefore the final payment is made, the Contractor
shall show the Owner satisfactory evidence that all just
lieone, elaims and demands of his employees, and of par-
ties from vhom materials used in the conatruction of the
vork may have been purchased or procured, are fully
satisfied, and that the struoture is fully released from
all such liens, oclaime and demands.

"iThe acceptance by the Contrector of paysent of
the final estimate shall operate as and shall be a re-
lease to the Owner, the Engineer and sll agents thereof,
from all claims or liability under ths contract for
everything done or furnished, either relating to the
vork done under the contract or for any act or neglect
of sald Owner, Engineer, or any of their agents or em-
ployees related to or connected wvith the contract.

"iHo payments, either partial or final, are tc be
made for any material vhich is to be used for falsevork
or piant, but payment is to be made only for materials
vhich are left permanently in the finished structure
and form & part of it,!

"fhe Highway Commission has expressed its willing-
nees to pay to the contractor thedifference bastveen the
final estimate and the unrelsased labor and material-
mens claims, as requested by the contractor, if it can
be done wvithout prejudice to the righta of either party,
ags shove stated.

"Will you plesase advise me 1if, in your opinion, the
Highway Commission, under the above quoted section of
the Contract Specifications and without prejudice te the
rights of either party to the contract, may pay to the
contractor the difference betwegen the amount of money
due the contracter under the {inal estimate and the labor




Honorable D, C. Greer, Page 4

materialmens claims remaining unpald and unreleased.
Also, will you please advise me 1f it will be neces-
sary to obtain the consent of the contractorta sure-
ty to any such arrangement if, in your opinion, it
can be made.”

The contract in question vas executed under authority
of Kcueé Bill G, Forty-third leglislature of Texas, Fourth Called
Session, Chapter 32, Page 74G. Sald bill specifically euthorires
the atate Highway Commission t¢ design, supervise and comstruct
or to contract for the designing, supervision and the construc-
tion of such bridges and the approsches thereto.

It is fundamental that all laws which subsist at the
time and place of ths making of a contract and vhere it is to
be perfarmed, enter into and form e part of it, as 1f they wvere
expresasly referred to or incorporated in its temus. Winder
Brothers vx. Sterling et al, 12 8. W. (24) 127,

As noted in your request, claims in the sum of $226,43%2.~
- 86 have been flled with the Highway Department against the ocontrac-
tor. Article 5160, supre, as smended by the Porty-first Legisla-

ture, page 481, Chapter 226, Section 1, provides in part es follows:

"Provided further thst after completion and mo-
ceptance of completed project all moneys dus contrac-
tor under said contract shall he held by the State
or 1its counties or school districts or other subdi-
visions therecf or sny municipality until such & time
that satisfactory evidence ies submitted and affidavits
made by the contrsctor that 811 just bills for lsbor
and =aterial under this contract has been paid in full
by the contractor.”

In the ocase of Republic Xational Bank and Trust Company
vz. Masas. B. & Ins. Co., 68 Fed. (24) 448, the Circuit Court of
Appeals, spesaking through Justice Sibley, in discumsing sald Arti.
cle 5160, saidr

“The Act of 1929 # « & amended the bond statute
sud dGealt only vith the finsl payment, requiring 1t
to be withheld not in part to cover any particular
claim, but entire until a required efridavit is made."

Artiole 6674m, supra, provides in part as followst
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"And final payment shall not be made until it
is shown that all sums of money due for any labor,
paterials or squipment furnished for the purpose of
such improvements mades under any such contract have
been paid.”

In the case of Huddleston & Works va. Kennedy, 57 8. W.
(24) 258, the court held that Article 5160 and Article 667%m vere
in pari materia.

The effect of these astatutes, therefore, ia that upon
the completion and acceptance of a public work such as highway
or bridge construction, the insl payment due the contrsctor for
such work shall not be made until affidavits and other satisfac-
tory proof is made by the contrsctor that all claims have been

paid. :

The vriter has been informed by the State Highway Depart-
ment that on November 23, 1939, the contractor wes notified in
writing, &s provided in the contract, that the project had been
completed end wvas thereby accepted.

You are thsrefore advised that it is the opinicn of this
departz=ent that the State Highvay Commission is not authorized to
pay over to the contractor the difference between the smount dus
ard the remaining unreleased clsaims,

In viev of our ansver as above staked, 1t is not neces-
sary for us to ansver your questicn as to vhether or not it 1is
necessary to ocbtaln the consent of the contractor's surety under
any such arrangement.

Trusfing that the foregoing fully answers your inquiry,

we AYXe

Youra very truly
ATTORNRY GERERAL OF TEXAD

oL | ¢ « Cocke

Assistant
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